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iui authorizcd rate of return, today set at 1 1 25 percent l i i  l f the rates are deemed lawful when 
filed,"' LECs do not have to refund any overearnings "' Othenvise, overall interstate earnings 
above 11.25 percent for all access categories, plus a fixed increment of 25 basis points, are 
subject to refund '"' Thus, because of  the cost-plus nature of rate-of-return regulation, rate-of- 
return carriers are generally unable to retain permanently the benefits from any efticiencies that 
they may create during the two years in which a tanffis in effect Efficiencies realized because 
of increased demand or lowered costs are used in  developing rates for the subsequent two-year 
tariff period, which adjusts future rates so that the rate-or-return carrier's revised tariff rates will 
be set to produce an I I 25  percent rate of retuni for the future tariffperiod 

7 1 In I9Y I ,  the Commission established a price cap regulatory structure that applied 
to the BOCs and CTE on a mandatory basis Other LECs could elect to participate i n  the price 
cap program. and several have. LJnder pnce cap regulation, carriers' access charges were limited 
by price indexes that were adjusted annually by an X-Factor, which, in the onginal price cap 
plan, reduced the pnce cap indexes to reflect pnce cap carrier productivity gains above those 
reflected in the gross domestic product - price index (GDP-PI). Price cap carner customers 
received some of the benefits of increased efficiencies that the camer achieves."' Our pnce cap 
niles also provided for price cap indexes to be adjusted upwards, implementing a low-end 
adjustment, i f  a pnce cap carrier earned returns bclow a specified level in a given year. 
Morcover. a pricc cap carrier was allowed to petition the Commission to set i t s  rates above the 
levels permitted by the price cap indexes based on a showing that the authorized rate levels 
would produce earnings that are so low as to be confiscatory Until 1997, price cap carners were 
required to "skiare," or return to ratepayers, earnings above specified levels.'"! 

17- fd at 19701-02, paras 208-lO 

47 li S C S .!04(a)(3). See 4CS (,/Anchorage, Inc I' FCC, 290 F 3d 403 (D C Cir 2002) 

Rates are decmed lawful pursuant to section 204(a)(3) i f they are not suspended before becoming effective 

IX  

"'I 

The majority of  filed tariff rates are not suspended and therefore are deemed lawful 

'*I' 47 C F R 4 6 5  700(b) 

The price cap regulations also give price cap camers greater flexibility in deternuning the amount of revenues 
that may be recovered from a given access service The price cap rules group services together mto different 
baskets, service categories, and service subcategories The rules then identify the total p e m n e d  revenues for each 
basket oT category of services Within these baskets or categories, price cap carriers are given some discretion to 
deiemune the portion of revenue that may be recovered from specific semlces Subject to certain restrictions, thls 
flexibility a l low price cap carriers to alter the access charge rate level associated with a given service For example, 
ujithin the category of switching services, a price cap carrier may choose to recover a greater portion of 11s swtching 
re\,enues through access charges assessed to one bnd  of switching service rather than through charges assessed to 
another switching service Although the LEC must still observe the switched-access rate structure that 1s set forth in 
Part 69 of our rules (which detemunes what services may be offered and whether charges may be imposed on a per- 
rmnute or flat-rated basis), the rate level of the access charge will vary depending on the amount of revenues that the 
price cap carrier chooses to recover from a given service 

1x1 

182 Price Cap P<,rfoormance Reviewfor Local Elrchonge Carriers. CC Docket No 94.1, Fourth Report and Order, 
CC Docket No 96-262, Second Report and Order, I 2  FCC Rcd 16642, 16700 (1997), affd in part, rev'd m part, 
UST4v FCC. 1 8 8 F 3 d 5 2 1 ( D C  CuI999)  
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72 
2000 Under  the CALLS plan, carriers' access charges are limited by pnce indexes that are 
adlustcd annually by an X-Factor, which now serves as a transitional mechanism for moving 
Tales to rargct levels The plan established three target levels for traffic-sensitive access rates.'*' 
In addition. under thc terms of the Prrczng Flexrbzlz!,: Order. an eligible price cap carner that 
elects to pnce access services using the Commission's pncing flexibility rules forgoes its right to 
an automatic low-end adjustment. 

The Cornmission replaced the original price cap structure with the CALLS plan in 

73  In [he MAG' Further Nouce, we sought comment on several parameters that might 
be included in an alternative regulation plan The Commission noted that a properly designed 
allernalive regulatory approach will, over time, drive rates toward forward-looking costs and 
prepare regulated companics for competing in a deregulated market In  addition, an alternative 
regulatory mechanism may offer rate-of-return carriers a degree o f  pricing flexibility and the 
opportunity to share in the profits from the cost reductions they will make to prepare for 
competitive entry, while also sharing some of those savings with consumers. The Commission 
noted three princ~ples: ( I )  rates must be just and reasonable, as required by section 201(b) of 
the Act,'" (2) adequate investment or service quality levels must be maintained;lE5 and 
(3 )  administrative burdens on carriers should be minimized '*' Finally, the Commission asked a 
variety of questions on specific issues relating to the development of an alternative regulatory 
plan These inquiries included ( 1 )  the extent to which a plan should be optional;"' ( 2 )  the 
appropnateness of including a carner electing an alternative regulation plan in  the NECA 
p~olingprocess, '~" ( 3 )  the baseline on which an incentive plan should be based, e.g., on revenue 
per line (RPL) or some other measure,'" (4) the extent to which a plan should provide for a 
productivity offset or contain a sharing mechanism,'"" (5) the possibility of modifymg the 
CALLS plan to permit rate-of-return carriers to adopt tlial s t ruc t~ re , ' ~ '  and (6)  the need for 
additional reporting or other monitoring 

See 47 C F R 6 61 3(qq) 

47 U S  C 6 ZOl(b), M 4 G l u r f h e r N o m e ,  16 FCC Kcd a t  19706. pard 221 

MAG P 'w ihw Norice. 16 FCC Rcdat 19706. para  223 

/d ai 19707. para 225 

ld at 19707, para 227 

I ( /  a t  19708, para 228 

Id a t  19708-09, paras 229-32 

Id at 19709-10, paras 234-37 The C o m s s i o n  also inquired about whether a system ofregulatrng with a lag 

'" 
Is' 

I n n  

190 

mght  be considered Under such an approach, an  initial productivity factor would be selected and, at subsequent 

performance I d  

1 9 '  

'" 

penods, such as every three years, the productivity facfor would be revised based on the preceding penods aClual 

/d at 19709, para 233 

Id at 1971 I ,  para 239 
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74 Several parties indicated that benefits would flow from the adoption of an 
alternatice regulatory plan For example, NRTA states that an optional plan w i l l  modernize 
regulation where incentive regulation can benefit consumers, as well as carriers, without 
jeopardizing the Act's commitment to comparable rural and urban services and pnces and to the 
availability of evolbing telecommunications capahililies in rural areas "" ALLTEL argues that 
rate-of-return regulation limits a LEC's potential earnings (and thus the amount of  capital 
available f o r  Investment) and limits a LEC's ability to respond to bundled and discounted 
competitixe offerings 
regulation that encourage LECs to pursue the goals of investment, service quality, and advanced 
services independently 19' Parties differed widely, however, in the features that they believed a 
rcasonable alternative regulatory plan should include 

They submit that the Commission should build incentives into its 

75 Rate-of-return carriers generally argue that any alternative regulation plan should 
he optional and, given the operational variations among rate-of-return carriers, should permit a 
rate-of-rerum carner to elect coverage by study area '" ALLTEL states that because of the all- 
or-nothing rule, rate-of-return carriers serving rural areas cannot make the transition to price 
caps, even though price cap regulation might work for some study arcas IV i  Other parties, 
including IXCs, on the other hand, argue that any alternative regulation plan should be 
inandatory foi larger rate-of-return camer holding companies because they possess the size 
necessary to benefit from any incentives offered in an alternative regulation plan.'" These 
parties argue that if an alternative regulation plan were optional, a rate-of-return carner could opt 
in at a cyclical cost peak or otherwlse gold-plale their cost struclure before electing an alternative 
plan CUSC argues that all vestiges of revenue guarantees for rate-of-return carriers must be 
eliminated by expeditiously transitioning rate-of-return carriers to incentive regulation in order to 
avoid creating powerful incentivcs for inefficiency I vy  

______ 
NRTA Comments a t  7 

A L L l t L  C'ommenis at 19-20 

Id a t  39 

See, e g ,  ALLTEL Comments at 5, GVNW Comments at 2-4, ICORE Comments at 11-13, LlTA Comments at 
6-7. NRTA Comments a t  4-7 ( ra te-of-rem carriers have less opportunity to achleve lower costs due to their Iinuted 
size, their lumpy investment patterns, and the fluctuating operating expenses), NTCA Comments at 2-3, Nebraska 
Rural Carriers Commentsat 2-3, Telecom Consulting Assoc Comments at 2-3 (should not be tled to levels of 
competition, but should be pemutted if an  ETC has been designated), Ronan and Hoi Sprlngs Comments at 5 ,  
Western Alliance Comments at 5-6 

lo' ALLTEL Comments at 8 

iun 

below 100,000 Ilnes), Sprint Comments at 4 (mandatory for all rate-of-return carriers), WorldCorn Comments at 3 
(above 200,000 lines), GCI Reply at 2 (above 50,000 lines) 

, v i  

I ' l l  

195 

1'26 

See e g  , AI'&T Comments at 13-15 (above 50,000 lmes). Nebraska Rural Camers Comments at 3 (optional 

CUSC Comments at 3 (9'2 
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76 Several parties argue that a productivity factor inust be part o f  any  alternative 
regulation plan to ensure that consumers, not just  the carriers, benefit from the plan loo AT&T. 
CCI. aiid Sprint submit that productivity for local switching and transport will he  higher than that 
for the common line category.'"' Ratc-of-return carriers, on the other  hand, strenuously oppose 
the inclusion o f  a productivity factor in any  plan."' Some of these rate-of-return carrier interests 
also oppose any up-front productivity dividend '"j Several parties support the adoption of a 
sharing mechanism. despite its incentive-suppressing effects, and some  would establish two 
productivity factors with different sharing requirements Io' Several parties support a low-end 
adjustinent to preclude any confiscatory takings that might otherwise occur,2uJ although AT&T 
opposes such a provision unless sharing is required.'"' 

77 AT&T and GCI support thc usc o f  RPL'"- as the baseline for establishing an 
iiicentive structure for common line services 'Os I C O E  submits that rate-of-return carriers with 
stable costs and reasonable access line growth rates may  benefit from using RPL, but RPL will 
not work For small carriers with volatile costs, sporadic line growth, and acute sensitivity to 
external events '"" GSA argues that the Commission must monitor service quality performance 
and should not rely on other regulatory bodies for that purpose 2 ' o  

Sec c'g , AT&T Comments at 8-12. GC1 Comments a i  4-10 CSA Comments at 5-1 ,  WorldComComments at ?Ut, 

3-4 

"" A 1 & T  C'onunents a1 6, GCI Comments a t  8-10, Sprint Comments al 4 

"' Sce c g , GVNW Comment5 at 4-5 (problematic to establish a produciiviiy factor given the smal l  size of rate- 
ol-rerum carriers, special attention should be given to LECs with fewer than 50,000 hnes if a productivity factor is 
10 be adopted), Ronan and Hot Springs Comments dt 1-5, Western Alliance Comments at 7 

'01 Ser e g . Ronan and Hot Springs Comments at  5 

,SP? e g .  A'I&T Comments at 11-12, Sprint Comments at 3 (a higher X-Factor would return more of YM 

pioductivity gains to the consumers annually, thcreby pernutting a LEC io earn more before being required to share 
any increased profits), WorldCom at 3-4 

"' See. e g ,  ALLTEL Comments a t  45-46, Ronan and Hot Springs Comments at 5 ,  Sprlnt Comments at 3 

See. rg,AT&TCommentsal 11-12 

Under an RPL approach, a rate-of-rem carner would detemune its total revenues from for example, the 
common h e  category, and dlvide that by the number o f  lines to obtain a revenue per h e  amount Thts RPL would 
become the base that would be used to establish future revenue levels The RPL level could be adjusted by growth 
and productivity factors, dependmg on the terms of an alternat~ve regulat~on plan that mght he adopted 
zun 

'" 

2U(, 

207 

AT&T Comments at 4-6, GCI Comments at  10 

ICORE  omm men is at  I I - I 2 

GSA Comments at 9-1 I ? I O  
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78. Sevcral parties argued that a rate-of-return carrier electing an alternative 
regulation plari should be required to leave the NECA poo1s'" because incentive regulation, 
which \votild require carriers to take certain risks to obtain certain rewards, is inconsistent with 
the risk sharing effect of pooling 'I' GCI asserts that a rate-of-return carrier must be required to 
file a tariff-that is supported by a cos1 study before going into incentive regulation."' Many ratc- 
of-return carriers, however, argue that a rate-of-return carrier choosing alternative regulation 
should be allowed to continue in thc NECA pools, because they believe that the pooling 
proce,dures c,an be modified to accommodate an incentive regulation plan.*" NECA states that 
accoinmodaring incentive regulation within its existing pooling arrangcments would require a 
settlement mechanism that w'ould distribute access charge revenues to participating companies 
on a formula hasis, similar to what is done for average schedule settlements ' I 5  If targeted rates 
were included as part o f  an alternative regulation plan, NECA would apply existing rate banding 
rncthodologie: to incentive companics based 011 incentive formula characteristics."* AT&T 
argues that average schedule companies should not be allowed to elect an alternative regulation 
plan "' 

79. Subsequent to the close of the rccord, two alternative regulation plans were filed 
with the Commission CenturyTel filed what is essentially a modified CALL,S plan ALLTEL, 
Madison River. and TDS filed a plan, called the Rate-of-Return Carrier Tariff Option, that would 
expand the availahility ofthe tariff filing option in sectioii 61 39"' that is currently ava~lable only 

NECA operates I W O  puols the common line pool and the traffic-sensitive pool, the latter including local ! I ,  

switching. transport, and special access. Pooling carriers chargc rates sei by NECA that  are based on the costs of 
those carriers tlidi participate in the pool or, In the case of banded ra ta ,  the costs of those carriers falling within the 
particular band For a particular tanff, pa~iicipating LECs pool thelr interstate access revenues from services offered 
pursuant to thar tariff Rate-of-return carriers recover their costs from the pools, including a r e m  on investment 
ihat is equal for a l l  participating rate-of-return carriers in the pool This recovery of all costs plus an equal r e h m  for 
all rate-of-return carriers provides the risk sharing feature o f  the pooling process 

' I '  

"' GCI Comments at 5-7 

SL'C, e g , A 1  &T Comment5 at 6-7 

See, L' g , NRTA Comments at 17, NTCA Comments at 4 

"' Rather than senling with the NECApool on the basis of its own costs, an average schedule company receives 
settlements from the NECA pool based on a formula, called the average schedule, that is developed based on a study 
of the costs of comparable cost companies 

' I b  NECA Comments a t  8 

"' AT&T Comments at  7 

'I' 47 C F K 5 6 I 39 This section allows a rate-of-rehm carrier with 50,000 lines or fewer to file tariffs every two 
years based on its demand and cost data from the previous two years to develop i t s  rates for the subsequent two-year 
tariff perlod These smal l  rate-of-return carriers are not requued to file the cost-support materials required by 
section 61 38 with theu tariff filing, 47 C.F R g 61 38 

214 
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to carriers wi th  50,000 or fewer access lines.'" Thesc plans are descnbed in the lollowing 
scction and attached in Appendices C and D 

2. Alternative Regulation Proposals 

Ceuluiy Tel Proposal CenturyTel proposes a five-year plan that would modify 80 
the Commission's price cap rules to permit rate-of-return carriers to elect a modified form of 
pricc cap regulation on a sludy area basis The plan would eliminate the all-or-nothing rules 
contained in section 61.41(c)(2) and (3) so that rate-of-return carriers that acquire price cap 
exchanges need not convert to price caps at the holding company level "" CenturyTel also 
proposes that the Commission eliminate scction 61 41(b) so that rate-of-return carriers can elect 
price cap regulation on a study area basis 

81  Under CenluryTel's proposal. averagc traffic-sensitive (ATS) target rates would 
be established These target traffic-sensitive rates in electing study areas would depend on line 
density at the holding company level. excluding lines acquired from mandatory price cap 
carriers. The plan would set the target rates at the lesser of (1 )  $0 0125 per minute, or the 
actual rate for carriers with a line density of less than 15 lines per square mile, or (2) $0 0095 per 
minute, or the actual rate for carriers wiih a line density ofat  least 15, bul less thaii 19, lines per 
square mile, or (3) the current levels up to a maximum ATS rate oT$O 0095 per minute for 
camers with a line density higher than 19 lines per square mile for carriers newly electing the 
plan ''I CenturyTel would have the Commission set the productivity factor. or >;-Factor, at 
GDP-PI for carriers electing price caps under this plan."' The plan would conlain a low-end 
adjustment set at 10 25 percent to ensure reasonable earnings opportunities Finally, the 
CenturyTel plan would permit a rate-of-return camer to elect pricc caps for some study areas and 
reinove those study areas from thc NECA pools, while leaving its other study areas in the NECA 
pools subject to rate-of-return regulation "' CenturyTel proposes that rate-of-return carriers be 
able to choose alternative regulation at any annual or semi-annual tariff liling to be effective for 
the rcmainder of the five-year plan."' 

82 CenturyTel's plan would permit an electing rate-of-return carrier to move its rate 
to a target rate on a revenue-neutral basis by allowing a rate-of-return carrter to recover the 
difference between the target rate and its existing revenue requirement through an ATS additive 
to ICLS; the plan would freeze the ATS additive on a study area basis for the duration of the 

219 See general+ Kraskin letter 

2211 CenruryTel Proposal a t  I 

2 z i  hi ai 2 

''I Id This has the effect of freezing all rates at the target levels 

'" /d at 4 

c4 Id at 6 
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plan ” ’  Thc plan would also freeze ICLS and LTS on a per-line basis for electing carriers for the 
plan‘s tlur;ltion,”“ as well as rreenng LSS on a study area basis for the plan’s duratlon ’’’ The 
$650 million fund of interstate CALLS support would not be available to the new prlce cap 
carriers ’*‘ High-cost loop support would be frozen on a per-line basis, subject to adjustment for 
C;Dp-Cpl 

83 RLife-ofRefur-ri CLIYTICI- Tarff Opr/on. The Rate-of-Return Carrier Tariff Option 
would cxteiid the current section 61 3’1 small camer tariffoption to all rate-of-return carriers, not 
just those serving 50,000 or fewer lines ”” Under this option, electing rate-of-return carriers 
ajould file tanffs for a two-year period, with rates based on histoncal costs and demand. Initial 
traffic-sensitive rates would be established using costs and demand for the previous calendar 
ycar. while rates for succeeding tariff periods would be based on the actual costs and demand of 
the two prcccding years Thus. efficiencies achieved during the two-year tariff period would not 
be reflected in the form of rates until the next two-year tariffperiod.’” Electing rate-of-return 
carners would develop SLCs and other end user charges based on histoncal costs, just as they do 
for traffic-sensitive charges 

84 The Rate-of-Return Carrier Tari ff Option would initially establish per-line, 
common line support at the historical level of costs recovered through universal service divided 
by the historical level of access lincs ”’ Specifically, the histoncal interstate common line 
revenue requirement, including line port and TIC reallocations, would be reduced by SLC 
revenues, the Special Access Surcharge, the Line Port Costs in Excess of Basic Analog Service, 
and universal service funding assessments recovered from end users ”’ The proposal would 
rrasscss the level of support every two ycars, based on the cost and demand levels during the 

1’5 

electins carriels existing ATS rate is above ihe target rate. the carrier can recover the difference between the target 
rare and its existing revenue requirement though a “TS Additive” to ICLS Id In addition, CenturyTel proposes, 
the “TS Additi\r“ would be frozen on d srudy area basis for the duration oflts  plan Id 

’” 
and LTS will continue to be available when a buyer elects the new pnce caps Id 

”’ Id Centuryl-el proposes this revision as an amendment to section 54.301(a) 

Id CenturyTel proposes this revision as a redefinitlon of “price cap carrier,’’ for the purposes of Part 54, 

Id a1 5 More specifically, CenturyTel proposes that the Commssion amend section 54 901 so that i f  an 

Id Century1 el would clarify section 54 902 to make clear that ICLS support will follow transferred exchanges, 

’!8 

Subpart .I, in seclion 54 800 

”’ 
would continue to apply to the portion of the high-cost h d  that supports other rural L E G  All rural LECs would 
remain eligible to receive safety net and safety valve support. Id 

Id CenmuryTel proposes these revisions as amendments io sections 36 63 1 and 36 603 The m a l  growth factor 

ALLTEL Pioposal at  3 2i0 

’’I id a t 4  

‘‘2 I</ a t  5 

!Ii I d  
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previous two-year period.”4 Finally, the proposal would not alter the manner in which LSS and 
high-cost loop support is calciilated or obtained 

3. Discussion 

85 With this further notice. wc are taking a more focused look at the issues 
surrounding alternative regulation plans f o r  rate-of-return carners based on the two proposals 
presented to the Commission In conjunction with that review, we will address the issues 
surrounding the retention or modification of the all-or-nothing rule as i t  relates to the ability of 
rate-of-return carriers to elect to adopt a n  alternative regulation plan for only some of its study 

alternative regulation opportunities and the all-or-nothing rule 
We build upon the record of the earlier notice as we proceed with our evaluation of ?i’ 

86 The two plans are each premised on a catmer’s ability to elect alternative 
regulation on a study area basis, rather than on a holding company level, and are thus dependent 
on modification of the all-or-nothing rule We tentatively concludc that any alternative 
regulation plan we adopt will be optional on the part of the ratc-of-return carrier and will permit 
a rate-of-return carrier to elect participation in the alternative plan by study area Our experience 
over the years in attempting to devclop incentive regulation for smaller companies has led us to 
the view that it would not be possible to devise a plan suitable for mandatory imposition on all 
rate-of-return carners Likewise, i t  appears that most rate-oflreturn holding company groups are 
composed of very diverse operating companies, and that such companies will not be able to elect 
incentive regulation if they inust do 11 on an “all-or-nothing” basis. We seek comment on these 
tentative conclusions, but we also ask that parties evaluate the plans as though they were going to 
he implemented on a study-area basis 

87 We invite parties to comment on the two alternative regulation proposals in  the 
record We ask parties to indicate whether one, both, or neither of the plans should be available 
Parties may propose modifications to the two proposals In doing so, they should be guided by 
the general inquines that the Commission made in the MAG Furfher Nolice with respect to the 
cvaluation of both alternative plans and the modification of the all-or-nothing rule ”‘ We 
highlight some of these issues below We also ask parties to address the implications of 
CenturyTel’s proposed five-year time frame on the resolution of long-term access issues raised 
in the intercarner compensation proceeding ”’ 

”’ 
should be allowed to remove one or more study areas from price cap regulation and return them to r a t e -o f - r em 
regulation or any alternative regulat~on plan adopted pursuant to the MAG Furtherh’ofrce We stmlarly lmut this 
funher notlce to ra te -of - rem carrier election under the all-or-nothng rule, desplte Valor’s argument that pnce cap 
carriers in CALLS should be able to elect any alternative regulatlon plan adopted if that form of regulation 1s better 
suited to the needs of the camer Valor Reply at 8-9 

’”’ Seegenerally MAG Further Nofrcr, l 6 F C C  Rcdat 19703-1 I ,  paras 213-240, 19717-24, paras 260-71 

The MAG Furlher Norice did not address whether price cap carriers that voluntanly elected prlce cap regulatlon 

,;- 
See Developing a Unrfied lnlercarrrcr Compensafron Regime, CC Docket No 01-92, Notice of Proposed 

Rulemakmg, 16 FCC Rcd9610 (2001) 
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88 The CenturyTel plan essentially freezes access rates by proposing a productivity 
factor equal tcl GDP-PI, while thc Rate-of-Return Carrier Tariff Option would adjust rates cvery 
two years to reflect any  effcicncy gains We invite parties to comment on whether these 
proposals would produce rates that would he just and reasonable, as required by section 201(b) 
o f  thc .4cL.”’ and not unreasonably discriminatory, as required by section 202(a) of the Act ’j’ 

Parties are asked to address whether the CenturyTel plan should contain a productivity factor 
other than GDP-PI Parties proposing such productivity factors are asked to explain in detail 
horns such fdctOrS can be accurately calculated for the diverse group of carriers currently Subject 
10 rate-of-return regulation The use o f  GDP-PI would mean that lower traffic-sensitive rates 
resultiii_e from traffic growth would no longer occur as they would under rate-of-return 
rcgulation Parties should address whether. as an alternative approach to an X-Factor, a G-factor 
should be uscil ”’ A G-factor would adjust thc rate cap for rates of traffic-sensitive services 
based on the ratc of growth of the relevant traffic-sensitive measure, e g , minutes Tf so, should 
I I  be set based on historical data, or based on projections for the next tariff penod? Alternatively, 
should the CenturyTel plan include a sharing mechanism if a productivity factor higher than that 
proposed, or a G-factor, is not adopted” Parties should address the need for, and level of, a low- 
end adjustment factor and how its level should be set in relation to any productivity factor, G- 
hctor, or sharing requirement that might be adopted Finally, we invite parties to discuss the 
implications for the Commission’s goals i f  CenturyTel were the only carrier to elect its proposed 
form of alternative regulation 

89 Parties are also invited to comment on the effect that each plan will have on the 
incentives of electing rate-of-retum carners to invest in, and maintain, their exchange access 
facilities and to ensure that serv~ce quality IS  not degraded. We ask parties to evaluate the 
differences between thc two plans on this score and to address what additional steps, if any, 
~vould be necessary to ensure thal service quality does not decline in the face of any incentive to 
increase profits. We also ask parties to address the effects that the option to elect by study area 
and at a time of the rate-of-return carner’s choosing would have on these investment and service 
quality considerations 

90 Parties should also address the universal service aspects of the two plans. To 
what  extent is either the CenturyTel plan or the Rate-of-Return Carrier Tariff Option likely to 
increase the size of the universal service fund, and how would support levels change over time? 
What effect, if any, would adoption of either plan have on the overall sustainability of universal 
service? What incentives would be created if, as CenturyTel proposes, high-cost loop support IS 

fixed on a per-line basis and grows by GDP-PI, without regard to investment in loop facilities? 
With respect to either proposal, cornmenters should provide a detailed explanation as to how 
support should be calculated and the adminktrative burdens entailed. Commenters should also 
address how the proposal would serve the pnnciples of section 254 of the Act. 

‘IR 4 7 U S C  5201(b) 

’jq 47 u s c .$ 202(a) 

”“ MAG Furrhw Nolice, 16 FCC Rcd ar 19710, para 235 

Pricing FlcJsibilrF Order, 14 FCC Rcd ai 14326, para 207 
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91 We tentatively conclude that the opportunity to elect alternative regulation on a 
study area basis should be available only to holding company groups in which all non-average 
schcdulc companies file their own cost-based tariffs. We are especially concerned about the 
ability of any NECA internal process. or formula, to insulate the remaining pool members from 
tlic risk that may be introduced by a carrier's adoption of an alternative regulation plan It will 
also be important to consider the extent to which pool participation makes cost shifting more 
difficult to detect Parties should also address what modifications in tanff cost support rules 
andior reporting requirements would be necessary under two scenarios: (1) the Commission 
w~ere to require holding companies electing alternative regulation to remove all study areas from 
ihe NECA pools, and (2) the Commission were to permit some or all study areas of rate-of-return 
carriers electing alternative regulation to participate i n  the NECA pools 

92 We tentatively conclude that existing accounting and regulatory processes should 
permit parties and the Cornmission to detect cost shifting by the rate-of-return carriers that file 
cost-based access tanffs lXCs and competitors argue that the incentive for rate-of-return 
carriers to shift costs continues to exist and that existing processes are inadequate to check such 
cost shifting We note, however, that this debate has been joined in very general terms, with 
little in the way orspecific detail. We ask parties to identify the most significant means by 
which a rate-of-return carner could shift costs from a study area electing an alternative regulation 
plan to a study area subject to rate-of-return regulation Parties should also describe why 
existing procedures will, or will not, permit the cost shift to be identified and quantified. To the 
extent parties argue existing processes are inadequate, we invite them to identify with specificity 
what additional reporting or regulatory procedures would allow the parties and the Comniission 
to identify and quantify cost shifts. 

93. The debate over incentive regulation is often clouded by uncertainty as to whether 
the CALLS plan contemplated that additional study areas would enter that plan dunng its five- 
year term.24' Three years have passed and no rate-of-return carrier has sought entry. To 
eliminate the uncertainty, we tentatively conclude that the CALLS plan was not designed to be 
open to new carriers or study areas The CALLS plan began as a voluntanly negotiated 
agreement among price cap camers and certain IXCs that addressed pricing and universal 
service concerns as a package, without consideration of possible parhc~patlon by earners that 
were then under rate-of-return regulation ''' That CALLS was not Intended to accommodate 
additional entry is most clearly indicated by the fact that in adopting the plan, the Commission 
made no provision for how the universal service component of the CALLS plan would address 
future expansion to new tamers.*" We therefore believe the rules should be amended to clarify 
that new camers or camer study areas may not elect this plan. We invite parties to comment on 
this tentative conclusion. 

"' See lener from Karen Bnnkmann, Esq , counsel for CenturyTel, to Marlene H Dortch, Secretary, FCC, dated 
Dec 23, 2002, A n a c h e n r  1 at I 

See PRTC Comments at 2-5 

Seeid at 7-9 

21' 
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94. We also tentatively concludc that, whatever final rule we adopt with respect to the 
election ofaltt.rnativc regulation on a study area basis, that rule should also apply when carriers 
under differeni regulatory plans come together by merger or acquisition. This would include 
those cases in which a price cap carrier acquired a ratc-of-return study area, but could not bring i t  

into tlie CALLS plan, if wc adopt our tentativc conclusion i n  the previous paragraph Thus, if we 
were to pennit rate-of-return carriers lo elect alternative regulation by study area, the current 
ALLTEL;Aliant. VerizodPRTC‘, and Valor/Kerrville u’aivcrs of ( l ie all-or-nothing rule would no 
longer be necessary Under this tentative conclusion. affected carriers would continue to recelve 
universal service support through the preexisting support niechanism(s). We seek comment on 
this tentalikc conclusion. Parties opposing this approach should indicate how they would 
hannonize the intcrrelated considerations arising from mergers or acquisitions between carriers 
subject to different regulatory regimes 

V. PROCEDURAL MATTERS 

A. Ex Parre Requirements 

95 This proceeding will continue to be governed b) “perniit-but-disclose” exparie 
proccdures that are applicable to iioii-restncted procccdings undcr  47 C F.R S; 1 1206 Parties 
making oral e,i parte presentations are reminded thal nienioranda summanzing the presentation 
must contain a summary o f the  substance of the presentatiori and not merely a listing of the 
subjects discussed. More than a one- or two-senteocc description of the views and arguments 
presented generally is required See 47 C.F R. 5 1 1206(b)(2) Other rules pertaining to oral and 
written presentations are set forth in section 1 1206(b) as v.cII ln~erested parties are to file any 
written ex parre presentations in this proceeding with the Commission’s Secretary, Marlene H. 
Dortch, 445 12”’ Street, S.W , TW-B204, Washington, D C 20554. and serve with one copy. 
Pricing Policy Division, Wireline Competition Bureau, 445 12”’ Street, S W., Room 5-A452, 
Washington, r1.C 20554, Attn Douglas Slotten. Parties shall also sewe wlth one copy’ Qualex 
International, Portals 11, 445 12”’ Street, S W , Room CY-BJ07. Washington, D C 20554, 
(202) 863-2893, <qualexint@,aol corn>. 

B. Paperwork Reduction Act Analysis 

96 The Report and Order herein has been analyzed wi th  respect to the Paperwork 
Reduction Act of 1995 and found to impose new or modified reporting and recordkeeping 
requirements or burdens on the public. Implementation of these new or rnodlfied reporting and 
recordkeeping requirements will be subject to approval by the Office of Management and Budget 
(OMB) as prescnbed by the Act, and will go into effect upon announcement in the Federal 
Register of OMB approval 

91 The incorporated Second Further Norice ofproposed Rulernakmg (Second 
Further Nolice) contains either a proposed or modified information collection. AS part of the 
continuing effort to reduce paperwork burdens, we invite the general public and the OMB to 
comment on the information collections contained in this Second Furiher Notice, as required by 
the Paperwork Reduction Act of 1995,44 U.S.C. 3501 el sey Public and agency comments 
are due at the same time as other comments on this Second Furiher Noizce; OMB comments are 
due 60 days from the date of publication of this Second Further Norzce in the Federal Register. 
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Comments should address ( I )  whether the proposed collection of information is necessary for 
the proper performance o f  the functions of the Commission, including whether the information 
shall have practical utility, (2) the accuracy of the Commission’s burden estimates, ( 3 )  ways to 
enhance the quality. utility, and clarity of the information collected; and (4) ways to minimize 
the burden of the collection of infomation on the respondents, including the use of automated 
collection techniques or other forms of information technology. 

C. 

98. 

Final Regulatory Flexibility Act Analysis 

The Regulatory Flexibility Act of 1980, as amended requires that a 
regulatory flexibility analysis be prepared for notice-and-comment rule making proceedings, 
unless the agency certifies that “the rule will not, if promulgated, have a significant economic 
impact on a substantial number of small entities ””‘ The RFA generally defines the term “small 
entity” as having the same meaning as the terms “small business,” “small organization,” and 
“small governmental jurisdictlon.””7 In addition, the term “small business” has the same 
meaning as the term “small busincss concern” under the Small Business Act ’48 A “small 
business concern” is one which. (1) is independently owned and operated; (2) is not dominant in 
11s field of operation, and (3) satisfies any additional critena established by the Small Business 
Administration (SBA) ’49 

99 As required by the R F A .  an lnitial Regulatory Flexibility Analysis (IRFA) was 
incorporated into the MAC Furrher Nofice ’j” The Commission sought wntten public comment 
on the proposals in the MAG Furlher Notice, including comment on the IRFA This present 
Final Regulatory Flexibility Analysis (FRFA) conforms to the RFA, as amended.’” To the 
extent that any statement in this FRFA is perceived as creating ambiguity wlth respect to our 
rules or statements made in the preceding sections of this Order, the rules and statements set 
forth in those preceding sections shall be controlling 

”‘ 

Enforcement Fairness Act of  1996 (SBREFA), Pub L No 104-121, Title 11, 110 Stat 857 (1996) 

’lh 5 U  S C  §605(b) 

S U S C  §601(6) 

”” 5 U S C 5 601(3) (incorporating by reference the definition of“small business concern” m the Small Business 
Act, 5 U S.C 4 632) Pursuant to 5 U S C 5 601(3), the statutory definition of a small business applies “unless an 
agency, after consultation wilh the Office of Advocacy of the Small Business Admnistration and after oppormnity 
for public comment, establishes one or more defirutlons of such term which are appropriate to the ac t iv~t~es  of the 
agency and publishes such defmition(s) in the Federal Register ” 

’” I S U S C  5 632 

See 5 U S C 4 603 The RFA, see 5 U S C 5 601 er seq , has been amended by the Small Business Regulatory 

M A G  Further Norice, 16 FCC Rcd at 19742-44, paras 329.36. 

See 5 U.S.C 5 604 
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1. 

I n  this Order. the Commission modifies its interstate access charge and universal 

Need for, and Objectives of, the Rules 

IO0  
sen’ice rules for LECs subject to rate-of-return regulation The Order carefully considers (he 
needs of small and mid-sized local telephone companies serving rural and high-cost areas. in  

order to help provide certainty and stability for such camers, encourage investment in rural 
America, and provide impottani consumer benefits 

I O  1 This Order addrcsses three of thc issues raised in the MAG Furrher Nolice First, 
we modify the “all-or-nothing” rule to perniit rate-of-return LECs to bnng recently acquired 
price cap lines back to rate-of-return regulation This \vi11 reduce the administrative burdens on 
sinall rate-of-return carriers of seeking a waiver of the all-or-nothing rule because i t  will pennit 
acquired lincs to be returned to rate-of-return regulation. and thereby will reduce the uncertainty 
associated with such acquisitions Second, we grant rate-of-return carriers the authonty 
immediately to provide geographically deaveraged transport and special access rates, subject to 
certain limitations. This action increases the efficiency of the interstate access charge rate 
slructure by moving rates towards cost. Finally, we merge Long Term Support (LTS) into the 
ICLS mechanism Thls will promote administrativc simplicity by eliminating am unnecessarily 
duplicative support mechanism without affecting the total support received by rate-of-return 
carriers, and without negatively affecting carriers that choose to participate in the NECA 
common line pool Because LTS, but not ICLS, is conditioned on participation in the common 
line pool, the merger will permit each rate-of-return carrier the freedom to choose whether to set 
its own rates without sacrificing universal service support 

2. Summary of Significant Issues Raised by the Public Comments in 
Response to the IRFA 

102 No comments were filed in response to the IRFA However, certain comments 
filed in response to the M A G  Furlher Nolice included concerns that would relate to small 
eiitities. Several commcnters argued that by eliminating the all-or-nothing rule, small, typically 
rural carriers would experience reductions in both trailsaclion costs and uncertainty Some 
commenters also argued that relaxing the rules on volume and term discounts for transport 
services, together with allowing carners to offer services pursuant to customer contracts, would 
cause harm to small entities by foreclosing competition Finally, commenters argued that 
merging LTS into 1CLS would diminish the viability o f  the common line pool, which provides 
benefits to the small, rural carriers that participate in it. 

3. Description and Estimate of the Number of Small Entities to Which 
Rules Will Apply 

103. The RFA directs agencies to provide a description of, and, where feasible, an 
estimate of the number of small entities that may be affected by the rules adopted 
In this section, we further descnbe and estimate the number of small entity licensees and 
regulatees that may also be directly affected by rules adopted in this order. The most rehable 
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source of information regarding the total numbers of certain common carrier and related 
proLiders naiionwide, as well as the number of commercial wireless entities, appears to he the 
data that the Commission publishes in its Trend5 111 Telephone Service report.*” The SBA has 
developed small business size standards for wireline and wireless small businesses within the 
three commercial census categories of Wired Telecommunications Carriers,*’4 Paging,”’ and 
Cellular and Other Wireless Telecommunications Under these categones, a business is small 
11‘11 has 1,500 or fewer employccs Below, using the above size standards and others, we discuss 
Ihe total estimated numbers of small busincsscs that iiiighl hc affected by our actions. 

104 We have included small incumbent LECs iii this present RFA analysis. As noted 
above. a “small business” under the RFA is one that, i i r r m  o//o. meets the pertinent small 
business SIZE standard ( e g  , a wired telecommunications carriei having 1,500 or fewer 
employees), and “is not dominanl in its field ofoperation ’ ’ ” ~  The SBA’s Office of Advocacy 
contends that. for RFA purposes, small incumbent LECs are not dominant in their field of 
operation because any such dominance I S  not “national” i n  scope ’ji We have therefore included 
small incumbenf LECs in this RFA analysis, although wc emphasize that this RFA action has no 
effect on Commission analyses and determinations i n  other. non-RFA contexts 

I05 Wwed Telecommunmzfions Chrners. Thc SBA has  dcvcloped a small business 
size standard for Wired Telecomn~unications Carriers, which consists of all such companies 
having 1,500 or fewer employees *“’ According to Census Bureau data for 1997, there were 
2.225 firms i n  this category, total, that operated for the enlire year ”” Of this total, 2,201 firms 
had employment of 999 or fewer employees, and an addilional 24 6nns had employment of 

’“ FCC, Wireline Competition Bureau, Industry Analycis and Technolog) Division, Trends ui Telephone Service, 
lable 5 3 (August 2003) (Trends in Telephone Service) 

13 C F R 9 I21 201, North American Industry Classification Syslcm (NAICS) code 5133 I O  (changed to 517110 ,\, 
in  October 2002) 

”’ Id 0 121 201, NAICS code 513321 (changed to 51721 I in  October 2002) 

’56 ld 5 121 201, NAICS code 513322 (changed to 517212 in October 2002) 

”’ S U S.C t; 601(3) 

Letter from Jere W Glover, C h e f  Counsel for Advocacy, SBA, io William E Kennard, C h a m n ,  FCC 
(May 27, 1999) The Small Business Act contains a definition of“smal1 business concern,” wh~ch the RFA 
incorporates mto its own definition of “small business ” See 15 U S C 5 632(a), 5 U S C 5 601(3) SBA 
regulations interpret “small business concern” to mclude the concept of dormnance on a national basis. I3  C F.R 
g 121 102(b) 

*” 13 C F R  5 121 201,NAlCScode513310(changed to5l7110inOctober2002) 

281) 
U S Census Bureau, 1997 Econonuc Census, Subject Series Information, “Estahlishment and Firm Slze 

(Including Legal Form of Orgaruzation),” Table 5 ,  NAICS codc 5 133 IO (issued October 2000) 
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I ,000 employees or more I“ Thus, under this size standard, the majonty of firms can be 
considered small 

I06 Itiotmhenr Locd Exchange Girriers (LECs) Neither the Commission nor the 
SBA has dcveloped a size standard for small businesses specifically applicable to incumbent 
local exchange services. The closest applicable size standard uiider SBA rules is for Wired 
Telecomniunicailons Carriers Under that sizc standard, such a business is small if i t  has 1,500 
or fewer ernployee~.’~’ According to Commission data,”’ 1,337 carriers reported that they were 
engaged in thc provision of local exchange services Of these 1,337 camers, an estimated 1,032 
have I SO0 or fewer employees aiid 305 have more than 1,500 employees. Consequently, the 
C‘onimissioii estimates that most providers of incumbent local exchange service are small 
businesses t h a t  may be affected by the tules and policies adopted herein 

IO7 Cotripetirive Locuf Exchange Curt-Lers (CLECs), Conipe&itrve Access Providers 
(CAPS). aiid “Olher Local Exchange Carriers ” Neither the Commission nor the SBA has 
developed a size standard for small businesses specifically applicable to providers of competitive 
exchange services or to competitrve access providers or to “Other Local Exchange Camers,” all 
ofwhich arc discrete categories under which TRS data arc collected. The closest applicable size 
standard under SBA rules is for Wired Telecommunications Camers. Under that size standard, 
such a business is small if 1 1  has 1,500 or fewer employees According to Commission data,”’ 
609 companies reported that they were engaged in the provision of either competitive access 
provider services or competitive local exchange carrier services Of these 609 companies, an 
estimated 458 have 1,500 or fewer employees and I51 have more than 1,500 employees.266 In 
addition, 35 camers reported that they were “Other Local Service Providers.” Of  the 35  “Other 
Local Service Providers,” an estimated 34 have 1,500 or fewer employees and one has more than 
1,500 employees ’‘’- Consequently. the Commission estimates that most provlders of competitive 
local cxchange service, competitive access providers, and “Other Local Exchange Carriers” are 
small entities that may be affected by the rules and policies adopted herein. 

108 Interexchange Carriers (IXCs) Neither the Commission nor the SBA has 
dcveloped a size standard for small businesses specifically applicable to interexchange services 
The closest applicable size standard under SBA rules is for Wired Telecommunicatlons Carriers. 

”’ id The census data do not provide a more precise estlmate of the number of firms that have employment of 
1 SO0 or fewer employees, the largest category provided is “Firms with 1,000 employees or more ” 

”’ I 3 C F R  9 121 201, NAICScodeS13510(changedto517ll01nOctober2002) 

Trends in Telephone Service at Table 5 3 2b3 

”‘ 13 C F  R 121 201, NAlCS code 513310 (changed to 5171 10 u1 October 2002) 

Trends in l t lephone Service a t  Table 5 3 2 6 3  

?hh 

x7 id 
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Under that s i x  standard, such a business i s  small if i t  has 1,500 or fewer employees.’6’ 
,4ccording to Commission data,”” 261 companies reported that their primary telecommunications 
scrvicc activity was the provision of interexchange services Of these 261 companies, an 
cstimated 223 have 1.500 or fewer employees and 38 have more than 1,500 employees.”” 
Consequently, the Commission estimates that the majority of interexchange service providers are 
small entities that may he affected by the rules and policies adopted herein. 

109 Operuzor Sewice Providers IUSPsl Neither the Commission nor the SBA has 
developed a size standard for small businesses specifically applicable to operator service 
providers The closest applicable size standard under SBA rules is for Wired 
Tclecommunications Camers. Under that size standard, such a business is small ifit has 1,500 
or fewer employees ’” According to Commission data,”’ 23  companies reported that they were 
engaged i n  the probisioii of operator serviccs Of these 23 companies, an estimated 22 have 
1.500 or fewer employees and one has more than 1,500 employees.”’ Consequently, the 
Commission estimates that the majority of operator service providers are small entities that may 
be affected by the rules and policies adopted herein 

Z’qyphone Service Provider5 (PSPs) Neither the Commission nor the SBA has 1 I O  
developed a size standard for small businesses specifically applicable to payphone service 
providers. The closest applicable size standard under SBA rules is for Wired 
Telecommunications Carriers. Under that size standard, such a business IS  small if i t  has 1,500 
or fewer employees ?’‘ According to Commission data,’” 761 companies reported that they were 
engaged in the provision of payphone services Of these 761 companies, an estimated 757 have 
1,500 or fewer employees and four have more than 1,500 employees ’’6 Consequently, the 
Commission estimates that the majority of payphone service providers are small entities that may 
be affected by the rules and policies adopted herein 

1 1 I Prepuid Calling Curd Providers The SBA has developed a size standard for a 
small business within the category of Telecommunications Resellers. Under that SBA size 
standard, such a business is small if i t  has 1,500 or fewer employees.’” According to 

”* 13 C F R  S; 121 201,NAICScode5l3310(changedto5l7110 mOctober2002) 

’” Trends in leiuphone Service at Table 5 3 

?70 Id 

’” 
’? Twnds in Telephone Service ai Table 5 3 

I3 C F R  9 I21 201,NAICScode513310(changedto517l10~nOctober2002) 

‘73 I(I 

’’‘ 13 CF.R 5 121 20l,NAlCScode513310(changedto51711OmOctober2002). 

Trends in Telephone Service at Table 5.3 ’’5 

2 i b  ~d 

”’ l l C F R  $ 121 20l,NAICScode513330(changedto517310inOctober2002) 
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Commission data,”‘ 37 companies reported that they were engaged in  the provision of prepaid 
calling cards Of these 37 companics, an estimated 36 have 1,500 or fewer employees and one 
has inore than 1,500 employees ”” Consequently, the Commission estimates that the majority of 
prepaid callins card providers are small entities that may be affected by the rules and policies 
adopted hereiii 

I 1 2  Ofher Toll Carriers Neither the Commission nor thc SBA has developed a size 
standard for small businesses specifically applicable to “Other Toll Carriers ” This category 
includes toll carriers that do not fall within the categories of interexchange carriers, operator 
service prouiders, prepaid calling card providers, satellite service camers, or toll resellers 
‘rhc closcsl applicable size standard under SBA rules is for Wired Telecommunications Carriers 
Under that size standard, such a business is small if i t  has 1,500 or fewer employees 
According to Commission’s data,’8’ 92 companies reported that their pninary 
Iclecomrnunications service activity was the provision of other toll carriage Of these 92 
companies, an estimated 82 have 1,500 or fewer employees and ten have more than 1,500 
employees ’I’ Consequently, the Commission estimates that most “Other Toll Carriers” are small 
entities that may be affected by the rules and policies adopted herein 

113 Paging The SBA has developed a small business size standard for Paging, whlch 
consists of all such firms having 1,500 or fewer employees ”’ According to Census Bureau data 
for 1097, i n  this category there was a total of 1,320 firms that operated for the entire year.*“ Of 
thls total, 1.303 firms had employment or999 or fewer employees, and an additional seventeen 
firms had employment of 1,000 employees or more 
majority of firms can be considered small 

Thus, under this size standard. the 

I I4 Cellular and Other Wireless Telecommunications The SBA has developed a 
small business size standard for Cellular and Other Wireless Telecommunication, which consists 
ofall such fimis having 1,500 or fewer employees 266 According to Census Bureau data for 

7ren& in /&phone Service a i  Table 5 3 2711 

? l Q  111 

Is’’ I3 C F R $ 12 I 201, NAICS code 5 I33 10 (changed to 5 171 I O  in October 2002) 

”’ Trend in TeL?phone Service at Table 5 3 

281 

”’ 13 C F R  4 1 2 1  201,NAlCS code 517211 (changedhom 513321 inOctober2002) 

284 IJ S Census Bureau, 1997 Economc Census, Subject Series Information, “Establishment and Firm S u e  
(Including Legal Form ofOrganlzation),” Table 5,  NAICS code 5 I3321 (issued October 2000) 
285 Id The census data do not provide a more precise estlmate of the number of firms that have employment of 
1.500 or fewer employees, the largest category provlded IS “ F I ~  wlth 1,000 employees 01 more ” 

I 3  C F R g I 2 I 201, NAICS code 5 172 12 (changed From 5 I3322 in October 2002) 
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1997, in this category there was a total of 977 firms that operated for the entire year.’” Of this 
total, 965 firms had employment of 999 or fewer employees, and an additional twelve firms had 
employment o f  1,000 employees or more ’“ Thus, under this size srandard, the majonty of firms 
can be considered small 

1 15 Broudhund Personul Cottiniunications Sewice The broadband Personal 
Conimunications Service (PCS) spectrum i s  divided into six frequency blocks designated A 
through F, and the Commission has held auctions for each block. The Commission defined 
“small entity” for Blocks C and F as an entity that has average gross revenues of $40 million 01 

less I I I  the three previous calendar years ’n9 For Block F, an additional classification for “very 
small business” was added and is defined as an entity that. together with its affiliates, has 
average gross revenues of not more than $15 million for the preceding three calendar years.”’”0 
These standards defining “small entity” i n  the context of broadband PCS auctions have been 
approved h y  the SBA 2 9 ’  No small businesses, within the SBA-approved small business size 
standards bid successfully for licenses in Blocks A and B. There were 90 winning bidders that 
qualified as small entities in the Block C auctions A total of 93 small and very small business 
bidders won approximately 40 percent of the 1,479 licenses for Blocks D, E. and F ’” On March 
23, 1999. the Commission re-auctioned 347 C, D, E, and F Block Iicenscs. There were 48 small 
business winning bidders On January 26, 2001, the Commission completed thc auction of 422 
C and F Broadband PCS licenses in Auction No 35. Of the 35 winnins bidders i n  thls auction, 
29 qualified as “small” or “very small” businesses. Based on this information, the Commission 
concludes that the number of small broadband PCS licenses will include the 90 winning C Block 
bidders, the 93 qualifying bidders in the D, E, and F Block auctions, the 48 winning bidders in 
the 1999 re-auction, and the 29 winning bidders i n  the 2001 re-auction. for a total of 260 small 
entity broadband PCS providers, as defined by the SBA small business size standards and the 
Commission’s auction rules We note that, as a general matter, the number orwinning bidders 
that qualify as small businesses at the close of an auction does not necessarily represent the 
number of small businesses currently in service. Also, the Commission does not generally track 
subsequent business size unless, in  the context of assignments or transfers, unJusl enrichment 
issues are implicated 
~ - ~ _ _  - 

L! S Census Bureau, 1997 Econonuc Census, Subject Series Information, “Establishment and Firm Size 1R7 

(Including Legal FormofOrganization).”Table 5 ,  NAICS code 513322 (issued October 2000) 

2uR Id The census data do not provlde a more preclse estlrnate of the number of firms that have 1,500 or fewer 
employees, the largest category provided IS “Flms wlth 1,000 employees or more ’’ 

See Amendmenl o f f a r l s  20 and 24 ofthr CornmissLon ‘s Rules - BroadbandPCS C o m p c ~ i [ ~ v e  Bidding and rhe 
Commercial Mobile Radio Service Spectrum Cap,  WT Docket No 96-59, Report and Order, 61 FR 33859 (July I ,  
1996). see a h  47 C F R 5 24.720(b) 

289 

See id 

See r g , /mplementatlon ofSeclion 309(/) ofthe Communlcations Act - Competitive Bidding. PP Docket 

290 

No 93-253. Fifth Report and Order, 59 FR 37566 (July 22, 1994) 

29? 
FCC News. Broadband PCS, D, E and F Block Auction Closes, No. 71744 (re1 January 14, 1997) See also 

Amendmenl of the Commmron ’s Rules Regarding lnslallmenr Payment Financing /or  Personal Communicarions 
Services ( fCS)  L l c e n m ,  WT Docket No 97-82, Second Report and Order, 62 FR 55348 (Ocl 24,1997). 
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I IO , \L I I  1.oi.i h i i i i i l  P w s i i i i r i l  ~ ‘ O i J 7 l l 7 l l l i l C L 1 ~ 1 0 1 1 ~  Seriwce.r To date. two auctions o r  
i n a m \ \  hand pcrsonal coniiiiLiiiicatioiis services (PCS) licenses have been conducted For 
pt i i -po~es oltli,: two auclioiis that li;i\c alrcciclq. been held. “small businesses” werc cntitics \vitI i  
avcragc g r o b  reveiiiics for Lhc prior three calcntlar !cars of$40 million or less Through these 
:iriclicoiis. tlic C‘onmssion has awarded a total of 4 I licenses, out of which I 1  werc obtained by 
m a l l  businesses To enstire iiieaiiiii~ful participalion of small business entities in future 
atictioiis. tlie C‘oniniissioii has adopted a Iwo-ticrcd small business size standard in the 
, A d r i o i i ’ / x i i i i /  t’(;C .Sr,c.oiic/ f k p o f !  i i i i d  ~ i - d c v  ’‘I A “small business” is an entity that, together 
w i t h  aftiliales and conLrolling interests. has average gross revenues foi the three preceding years 
ol’nol iiiore l l ia i i  740 million A “very small liusiness” is an entity that, together with affiliates 
iiiid coiitiolliii:; iiitei.ests, has  avcriigc gross reLcntics for the three preceding years o f  not more 
tliaii 61 5 i i i i l l i i in The SBA has approoed tliex sniall business size standards ’9‘ In the  future. 
thc Coiiimissioii will auction 459 licenses to serve Metropolitail Trading Areas (MTAs) and 408 
response cliaiiiiel licenses 1 herc is itlsc) oiie megahertz of narrowband PCS spectrum that has 
been licld in rcscive and that the Commission has not yet decided to release for licensing The 
Commissicrii cannot predict acciiratelv the iiiiniber o f  licenses that will be awarded to small 
entitics in fiitrirc actions Howevcr. f o u r  o f  [lie 16 \vinniii_c bidders ui the two previous 
niiinxzhaiid Pi.3 auctions were small busincsses, as that term was defined under the 
(’ommission’s Kulcs The Commission assuiiies. for purposes o f  this analysis, that a large 
portion of the ieiiiaining narrowband PCS liceiiscs wi l l  be awarded to small entities The 
Commission ~ I s o  assumes that at least some small buFinesses w i l l  acquire narrowband PCS 
l icei ises by nicans o f  the Coniniission’s pattihoning and disaggregation rules 

1 I7  220 MH: Rrrrlio Sciwcc ~~ Phmc I Lircnsees The 220 MHz service has both 
Phase I and Pkiasc JI licenses Phase I licensing was conducted by lolteries in  1992 and 1993 
There are approximately I .5 I S such iion-nationwide licensees and four nationwide licensees 
currcntly authorizcd to opcrate in thc 220 MHz band The Commission has not developed a 
small busincss s v e  standard for small entities specifically applicable to such incumbent 220 
MHz Phase I licciisees To estiniate the number of such licensees that arc small businesses, we 
apply tlie small business s i x  standard tindcr the SBA rules applicable to “Cellular and Other 
Wireless I cle~:oii~niunications” companies This standard provides that such a company is small 
if i t  employs no more than 1,500 persons ”’ According to Census Bureau data for 1997, there 
mere 977 f i ~ i s  in this category, total. that operated for the entire year.’”6 Ofthis total, 965 firms 
had employment of999 or fewer employees, and an addttional 12 firms had employment of 

~~ ~ 

. I r n e i h w n i  01 ihr Commission ‘ 5  Rule5 i o  E~rohiicli Neu, Prr.sonal Communications Seivices. Narrowband PCS, Ti 

Docket No El 92-100, Dockei No PP 93-253, Second Report and Order and Second Further Notice of Proposed 
Kulemaking 65 I’R 35875 (June 6. 2000) 

”‘ See Lerler to 4my Zoclov, Chic[ Auctions and Industry Analysis Division, Wireless Telecommunications 
Rureau. F U ,  froin Aida Alvarez. Administrator. SBA (Dec 2 ,  1998) 

3‘ I 3 C I ; R  I 2 1  201.NAlCScode513322(chanpedto5172121nOctober2002) 

I I  S Ceniiic Dureau, 1997 Econonuc Census. Subject Series Information, “Employment Size ofFirms Subject 191 

to Fcdcral loconil: Tax 1997,” Table 5.  NAlCS code 5 1 3 3 2 2  (Issued Oct 2000) 
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I .OOO einployces or niore ”’- If this gcncral ratio continues in the context of Phase I 2 2 0  MHz 
licensees. ihe Commission estimates that nearly all such licensees are small businesses under the 
SBA’s small husincss size standard 

I 1  8 
Phase 1 and Phase I1 licenses The Phase 11 220 MHz service is a new service, and is Subject to 
spectruni auctions In the 220 MH: Third Reporr a/rd Order, we adopted a small business size 
slandard Tor “small” and “very small” businesses for purposes of determining their eligibility for 
special provisions such as bidding credits and installment payments 
standard indicates that a “small business” is ail entity that, together with its affiliates and 
controlling principals, has average gross revenues not exceeding $ I5 million for the preceding 
three years ”)” A “very small business” is a n  entity that, together with its affiliates and 
controlling principals, has average gross revenues that do not exceed $3 million for the preceding 
three years The SBA has approved these small business size standards.ioa Auctions of Phase I1 
licenses comnieneed on September 15, 1998. and closed on October 22, 1998.”” In the first 
auction, 908 licenses were auctioned in three different-sized geographic areas: three nationwide 
licenses, 30 Regional Economic Area Group (EAG) Ixenses ,  and 875 Economic Area (EA) 
Licenses Of the 908 licenses auctioned. 693 were sold Thirty-nine small businesses won 
licenses in the first 220 MHz auction The second auction included 225 licenses: 216 EA 
licenses and 9 EAG licenses Fourteen companies claiming small business status won 158 
licenses 

220 MHz Radio Seriwe - Phuse I/  Licensees The 220 MHz service has both 

This small business size 

1 19  800 MHz atid 900 M H z  Sperialrzed M o h i k  Radio Licenses The Cornmission 
amards “small entity” and “very small entity” bidding credits in  auctions for Specialized Mobile 
Radio (SMR) geographic area licenses in the 900 MHz bands to firms that had revenues ofno  
more than $1 5 million in each of the three previous calendar years, or that had revenues of no 
more than $3 million in each of the previous calendar years joi The SBA has approved these size 
standards ”“ The Commission awards “small entity” and “very small entity” bidding credits in 

ld The census data do not provlde a more precise estimate or the number o f  fim that have employment of z v -  

1,500 or fewer employees, the largest category provided I S  “Firms wlth 1,000 employees or more ” 

’9x Ammdmenl offarr  90 ojthe Commosion ‘s Rules 10 Provide for the Use ofthe 220-222 MHz Band by the 
Prlvare Lond Mobile Radio Service, PR Docket No 89-882, GI’; Docket No 93-252, PP Docket No 93-253, Third 
Report and Order and Fifth Notice of Proposed Rulemaking, I2 FCC Rcd 10943, 11068-70, paras 291-95 (1997) 
(220 MHz Third Reporf and Order) 

”’’ Id at 11068-70, para 291 

3011 

SBA (Jan 6. 1998) 

in I 

ja’ Public Notice. “Phase I1 220 MHz Service Spectrum Auction Closes,” 14 FCC Rcd I1218 (1999). 

lo’ 47 C F R 5 90 814(b)(l) 

i n 4  See Letter from Aida Alvarer, Adnunistration, Small Business Adrmmsbation to Daniel B Phythyon, Chief, 
Wlreleas Telecommun~cations Bureau, Federal Communtcations Comrmssion (Oct 27, 1997) See Letter fiom Aida 
(continued ) 

See letter to D Phythyon, Chief, Wlreless Telecommunications Bureau, FCC, from Alda Alvarez, Admnistrator, 

Seegenel-o/!v Public Notice, “220 MHz Service Auction Closes,” 14 FCC Rcd 605 (1998) 
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atiLIiotis fbi bpec ia l im !  Mobile Radio (SiMR) geographic area licci~ses i n  the 800 MHz baiids lo 
liiiiis [ha[ hac1 irc~'e~ities o l i i o  more than $40 niillioii in each of the three prcvrous calendar years. 
oi thal had i'e\ cnues o f n o  more t h a n  $ 1  5 million in each ofthc previous calcndar years.'"' These 
hiddilly credit'; apply 10 SMR providers in  the 800 MHz and 900 MHz bands that either hold 
geoyraphic x c a  licenses or have obtaiiied cxtended ~mplementation authorizations. The 
C'onimission does not know h 0 1 4  many fimis proi'ide 800 MHz or 900 MHz geograpluc area 
S.V I< s e n  icc ptirs~iaiil Io extcnded ~nipleiiisnlal~oii diithorizations. nor how many o f  lhcse 
pi-o\iders ha\ c annual rcventies orno niorc than $ 1  5 inillion One finn has ot'er $15 million in 
rcventics 7~ht: Coinniissioti assuines, for purposes hcre, that all of the remaining existing 
evteridcd tniplcnientatioii atitIiori/atioi~s are held b y  small entities, as that term is defined by the 
SHA The C~rnimission has held aticliotls lor seographic area licenses in the 800 MHz and 
000 MHL SMR bands Tlicrc meie 60  winning bidders that qualified as small or very small 
cntilic': in  tlic 000 MH;! SMR auctions Orrhe 1.020 licenses won in the 900 MHz auction, 
bidders qualifv-tng as small or \'cry small entities won 203 licenses In the 800 MHz auction. 
38 orthe 524 licenses won here wun by small and very small cntities. We note that, as a general 
iii;ittci.. the iniimhet ofwinnini bidders thal qualify as ma11 businesses at the close of an auction 
does not itecc~;sartlq represent the nuinber of sniall businesses cuncntly in  service Also, the 
Commission does inn1 generally track subseqtient busincss size unless, 111 the conlext of 
assi~iiiiienls or transfers, unjiisl enrichmeni issues are iniplicated. 

120 /'riwi/c nrrrf C'mi/i ioit C7urriw Prigirig In (he Paging T h i d  Reporr und Order, we 
developed 3 small business size standard for "small businesses" and "very small businesses" for 
purposes ofdr:tcmirning lheir eliybility for special procisions such as bidding credits and 
~ris~allrncn~ paynieiits 'O'' A "small business" is an entity that, together with its affiliates and 
controlling principals. has average gross rcvenues not exceeding $15 million for the preceding 
thr-cc years .9ddttionally. a "very small husiness" IS an entity that, together with its affiliates and 
controlling pIincipals, has average gross revenues that are not inore lhan $3 million for the 
preceding thrt:e ycars The SBA has approved these size standards 
Mc1ropolihi Economic Area Iiccnses commenced on February 24, 2000, and closed on March 2, 
2000 
business slaliis won At prescnl, there are approximately 24,000 Private-Pagmg slte-specific 

(('onriiiued iiom prebious page) 
Alvarez. Admmistratoi. Small Business Adnunistration to I homas Sugrue, Chief, Auctions and Industry Analysis 
Divisioii. Wiruless Telecommunications Bureau, Federal Communicatlons Comnussion (Aug 10, 1999) 

'"' 47 C' F R 6 00 X14(b)( I )  A requesr fot approval of 800 MHz standards was sent to the SBA on May 13. 1999 
The matter remaiiis pending 

"" 220 ,MH: TliiiNI Report and Ordei. I Z FCC Rcd at I1 068-70, paras 291-295.62 FR 16004 at paras 291-295 

An auction of 

Ofthe 0 8 5  l icenses attctioncd. 440 were sold Fifty-seven conipanies claiming small 

(1007) 

and Industry Analysis Division, Wireless Telecommunications Bureau, Federal ~ommunicatlons ~ O ~ s s l O ~  

. _  
"" Sre Letter from Aida Alvarez. Admnistrator, Small Business Admnistrarion to Thomas Sugrue, Chef,  Auctions 

(June 4. 1999) 

',,I8 Rwrsron n / P m  22 and Pnrr YO o / i l i ~  Cornmiision S Rules io Facilrz& Future Developrnerrz of Pngmg Systems, 
LYT Ilocket N o  96-18, PR Docket No 93-253, Memorandum Opinion and Order on Reconslderatton and Third 
Report and Order. 14 FCC Rcd 10030. 100x5, para 98 (1999) 

53  



Federal Communications Commission FCC 04-31 

l icenses and 74.000 Coinmoii Carrier Paying licenses According to the inost recent Tre~ids 1 1 1  
ii~iepi10r7c .Stvi~rc~.  471 carriers reponed that  they were eiigaged i n  the provision of either paging 
a i d  messagiiig sewices or olhcr inobile sewiccs ’”” Oftliosc, Ihe Cominiss~on estimates that 450 
arc sinall. undcr thc SBA bt is i i icss s i x  staiidard spect fyin_r that finns are m a l l  if they have 
1.500 or [ewer employees ’”’ 

I2 I 100 h./T/z GirmdBoud Licoiscrs In  the 700 M H z  Guard Band Order, we adopted 
ii sinal1 busiiiess sizc staiidard for “small businesses” and “very miall businesses” for purposes of 
dctcrininins their eligihiliry for special provisions such as bidding credits and installment 
pirynents 
pcincipals. has average gross rebenties not excccding $15 iiiillion for the preceding three years 
~\dditioiially, a “very sinall husiness” is an entily tliar, together with its affiliates and controlling 
principals. has average gross ieveiiues that are not more than  $3 million for the preceding three 
years An auclioti of52 Major Economic Area (MEA)  licenses commenced on September 6. 
2000. and closed on Sepleniber 21. 2000.’’’ Ofthe I04 liccnses auctioned, 96 licenses were sold 
ru ninc bidders. Five of these bidders were small businesses that won a total of 26 licenses 
A second auction of 700 M H L  Guard Band licenses commenced on February 13, 2001 and 
closed on Frhruary 21, 2001 All eight of the liceiises auctioned were sold to three bidders 
One ol’these bidtkrs  was ii sniall business thal won a tolal oftwo licenses.’” 

A “small business” as an entity that, together with its affiliates and controlling 

.. 

I22 R i m /  Rniliorelephont. ,Senwe The Commission has not adopted a size standard 
for sinall businesses specific to the Rural Radiotelephone Service n4 A significant subset of the 
Rural Radiotelephone Servicc is Ihe Basic Exchange relephone Radio Systein (BETRS) ‘ ‘ I  The 
Commission uses the SBA’s small business size standard applicable to “Cellular and Other 
Wireless Telcconimunications,” e ,  an entity employing no more than 1,500 persons ”” There 
are approximately 1,000 Iiccnsees in the Rural Radiotelephone Service, and the Commission 
estiiiiates that there are I .000 or fewer small entity licensees i n  the Rural Radiotelephone Service 
that may he affected by the rules and policies adopted herein. 

illli rj 1 ~ 7 d 5  I I I  Telcphonr . S e ~ v x r  ar Table 5 3 

‘ I ”  ld The SBA size standard is t ha t  ofPaging, 13 C F R S: 121 201. NAlCS code 51721 1 

See S e r w r  Ri.rleI/or rhr 746-764 MH; RanrlA, nnd Her,isioii\ Io parr 27 ofrhe Commission’s Rule>, WT Docket i l l  

No 99-168. Second Repoti and Order. I 5  FCC Rcd 5299, 5344. para 108 (2000) 

)’’ S r r  genein//\ Public Notice. “220 MHz Service Auction Closes.” Report N o  WT 98-36 (Wlreless 
lelecommunications Bureau, Ocl 25, 1998) 

” ’  Puhlic Notice, “700 MHz Guard Band Auction Closes,” DA 01-478 (re1 Feb 22, 2001) 
.. 

i l i  The service is defined in t: 22 99 of the Commlsslon’r Rules, 47 C F R g 22 99 

BETRS IS  defined in $ 5  22 757 and 22  7.59 of the Commission’s Rules, 47 C F R $ 5  22 757 and 22 7.59 
3 , .  

”” 13 C F R  C; I21.201,NAICScode513322(changed io517212mOctober2002) 
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123 Air-Ground Radiorelephoize Service The Commission has not adopted a small 
business size standard specific to the Air-Ground Radiotelephone Service 'Ii We will use SBA's 
small business size standard applicable to "Cellular and Other Wireless Telecommunications," 
i c , an entity employing no more than 1,500 persons 'Ix There are approximately 100 licensees 
in  thc Air-Ground Radiotelephone Service, and we estimate that almost all of them qualify as 
small under the SBA small business size standard 

124 Avialzon and Muriiie Radzo Services Small businesses in the aviation and marine 
radio services use a very high frequency (VHF) marine or aircraft radio and, as appropriate, an 
emergcncy position-indicating radio beacon (and/or radar) or an emergency locator transmitter 
The Commission has not developed a small business size standard specifically applicable to 
these small businesses For purposes of this analysis, the Commission uses the SBA small 
business size standard for the category "Cellular and Other Telecommunications," which IS 1,500 
or fewer employees "'I Most applicants for recreational licenses are individuals. Approximately 
581,000 ship station licensees and 13 1,000 aircraft station licensees operate domestically and are 
iiot subject to the radio carnage requirements of any statute or treaty. For purposes of our 
evaluations in this analysis, we estimate that there are up to approximately 712,000 licensees that 
are small businesses (or individuals) under the SBA standard In addition, between December 3, 
1Y98 and December 14, 1998, the Commission held an auction of 42 VHF Pubhc Coast licenses 
i n  the 157 1875-157 4500 MHL (ship transmit) and 161 775-162 0125 MHz (coast transmit) 
bands For purposes of the auction, the Commission defined a "small" business as an entity that, 
togethcr with controlling interests and affiliates. has average gross revenues for the preceding 
three years not to exceed $15 million In addition, a "very small" business is one that, together 
with controllirig interests and affiliates, has average gross revenues for the preceding three years 
not to exceed 53 million."" There are approximately 10,672 licensees in the Marine Coast 
Servicc, and the Commission estimates that almost all of them qualify as "small" businesses 
under the above special small business size standards 

I25 Fixed Microwave Services Fixed microwave sewices include common carrier,"' 
private operational-fixed,'" and broadcast auxiliary radio services At present, there are 

~~~~ ~~ 

.. 'I 

' I h  13 C F R g  1 1 1  2OI,NAICScodes513322(changedlo517212 inOctober2002) 

3 i v  /d $ 121 201, NAlCS code 513322 (changed to 517212 in October 2002) 

~- Amendmen! c f ihe  Commissron'r Ruler Concerning Manlime CornmunrcalionA, PR Docket No 92-257, Third 
Report and Order and Memorandum Opinion and Order, 1 3  FCC Rcd 19853 (1998) 

'" S ~ L ,  47 C F R $ 5  101 rl seq (formerly, Pan 2 I of the Comnussion's Rules) for common carrier fixed rmcrowave 
scrvices (except Multipoint Disrnbution Service) 

The sewice I E  defined in 22 99 of ihe Comrmssion's Rules, 47 C F R 5 22 99 

.>,) 

"' Persons eligible under pans 80 and 90 of the Comssion's Rules can use Pnvate Operational-Fixed Microwave 
services See 47 C F R Parts 80 and 90 Stations in this service are called operational-fixed to distinguish them 
from common carrier and public tixed stations Only the licensee may use rhe operational-fixed station, and only for 
communications related to the licensee's commercial, rndustrial, or  safety operations 

'" Auxlllar). Microwave Service is govcmed by Part 14 of Title 47 of the Comrmssion's Rules See 47 C F R 
Part 14 This service 1s available lo licensees of broadcast stations and to broadcast and cable network entliies 
(continued ) 
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approximately 22,015 common carrier fixed licensees and 61,670 private operational-fixed 
licensees and broadcast auxiliary radio licensees in the microwave services. The Commission 
has not created a size standard for a small business specifically with respect to fixed microwave 
services For purposes of this analysis, the Commission uses the SBA small business size 
standard for the category “Cellular and Other Telecommunications,” which is 1,500 or fewer 
employees ’!‘ ‘The Cornmission does not have data specifying the number of these licensees that 
have more than 1,500 cmployees, and t h u s  is unable at this time to estimate with geater  
precision the number of fixed microwave service licensees that would qualify as small business 
concerns under the SBA’s small business size standard. Consequently, the Commission 
cstimates that there are up to 22,015 common carrier fixed licensees and up to 61,670 pnvate 
operational-fixed licensees and broadcast auxiliary radio licensees in the microwave services that 
may be small and may be affected by thc rules and policies adopted herein. W e  noted, however, 
that the common camer microwave fixed licensee category includes some large entities. 

126 Offshore Radiotelephone Sewice This service operates on several UHF 
television broadcast channels that are not used for television broadcasting in the coastal areas of 
states bordering the Gulf of Mexico.”’ There are presently approximately 55 licensees in this 
service We are unable to estimate at this time the number of licensees that would qualify as 
small under the SBA’s small business size standard for “Cellular and Other Wireless 
Telecommunications” services Under that SBA small business size standard, a business is 
small if it has 1,500 or fewer employees ’’’ 

127 Wireless Cornmunrculzons Sewrces This service can be used for fixed, mobile, 
radiolocation, and digital audio broadcasting satellite uses The Commission established small 
business size standards for the wreless coniniunicalion~ services (WCS) auction A “small 
business” is an entity with average gross revenues of $40 million for each of the three preceding 
years, and a “very small business” is an entity with average gross revenues of 51 5 million for 
each of the three preceding years The SBA has approved these small business size standards.IZ8 
The Commission auctioned geographic area licenses in the WCS service In the auction, there 
were seven winning bidders that qualified as “very small business” entities, and one that 
qualified as a “small business” entity We  conclude that the number of geographic area WCS 
licensees affected by this analysis includes these eight entities. 

(Continued from previous page) - -~ 

Broadcast auxiliary rmcrowave stations are used for relaying broadcast televislon signals from the studio to the 
transmitter, or between two points such as a main srudio and an auxiliary studlo The service also includes moblle 
television pickups, which relay signals from a remote location back to the studlo 

13 C F R 0 I 2 1  201. NAlCS code 513322 (changed to 517212 in October 2002) 

”’ This service is governed by Subpan I of Part 22 ofthe C o m s s i o n ’ s  Rules See 47 C F R $ 5  22 1001-22 1037 

’” 13 C F R 5 121 201, NAlCS code 513322 (changed to 517212 in October2002) 

1 ? 7  ,d 

3 1 8  See Letter to Amy Zoslov, Chief. Auctions and Industry Analysis Division, Wireless Telecommunications 
Bureau, FCC, from Aida Alvarez, Admnistrator, SBA (Dec 2, 1998) 
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I28 3Y GHz Senwe The Commission created a special small business size standard 
for 39 GHz licenses ~ an entity that has average gross revenues of $40 million or less in the three 
previous calendar years ”” An additional size standard for “very small business” is an entity 
that, together wi th  affiliates, has average gross revenues of not more than $15 million for the 
preccding three calendar years 
The auction of the 2,173 39 GHz licenses began on April 12, 2000 and closed on May 8,2000 
The I8 bidders who claimed small husiness status won 849 licenses Consequently, the 
Commission estimates that 18 or fewer 39 GHz licensees are small entities that may he affected 
by the rules and policies adopted herein 

The SBA has approved these small business size standards ’” 

I29 Multipoint Diswihulioii Service, Mulfic.huitne1 Mullipoiitf Disfributiori Service. 
iriid 1773 Multichannel Multipoint Distribution Service (MMDS) systems, often referred to as 
“wireless cable.” transinit video programming to subscribers using the microwave frequencies of 
the Multipoint Distnbution Service (MDS) and instructiorial Television Fixed Service (ITFS).’” 
In connection with the 1996 MDS auction, the Commission established a small business size 
standard as an entity that had annual average gross revenues of less than $40 million in the 
previous three calendar years ~‘’j The MDS auctions resulted in 67 successful bidders obtaining 
licensing opportunities for 493 Basic Trading Areas (BTAsl Of the 67 auction winners, 61 met 
the definition of a small business MUS also iiicludes licensees of stations authorized pnor to the 
auction In addition, the SBA has developed a small business size standard for Cable and Other 
Program Distribution, which includes all such companies generating $12 5 million or less in 
annual  receipt^.'^' According to Census Bureau data for 1997, there were a total of I ,311 firms 
in  this category, total, that had operated for the entire ycar ”’ Ofthts total, 1,180 firms had 
annual receipts of under $10 million and an additional 52 firms had receipts of $10 million or 
more hut less than $25 million Consequently, we estimate that the majonty of providers in this 
service category are small businesses that may be affected by the rules and policies adopted 
herein This SBA small business size standard also appears applicable to ITFS There are 
presently 2,032 ITFS licensees All but 100 of these licenses are held by educational institutions 

... 

j x  See Amendment of the Cotnnussion s Rules Regarding the 37 0-38 6 GHz and 38 6-40 0 GHz Bands, E7 
Docket No 95-183, Repori irndOrder. 63 FR 6079(Feb 6, 1998) 

i30 Id 

j3’ See Letter IO Kathleen O’Brien Ham, Chief, Auctions and lndustry Analysis Division, Wireless 
Telecommunicar~ons Bureau, FCC, from Aida Alvarez, Adrmnistraror. SBA (Feb 4, 1998) 

’” Amendment ofparts  21 and 74 of ihe Commission’s Rules wiih Regnrd io Filing Procedures in rhe Mullipoint 
Distriburron Sen ice  and 111 the lnslrucrional Television Fixed Service and lmplemenralron ofSectron 3090/ of the 
Communrcaiionr Aci ~ Compelrtivc Bidding, MM Docket No 94-1 31 and PP Docket No 93-253, Repofi and Order, 
10 FCC Rcd 9589,9593 para. 7 (1995) 

”’ 4 7 C F R  52196I(h)(l) 

13 C F R  5 I 2 1  201,NAlCS code 513220(changed to 517510 inOciober2002) 

U S Census Bureau. 1997 Econormc Census, Subjecr Series Information, “Establishment and Firm Size lj< 

(Including Legal Form of Orgaruzation).” Table 4, NAICS code 513220 (issued Ocrober 2000) 
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Educational institutions are included i n  this analysis as small en t i t~es .~ ’~  Thus, we tentatively 
conclude that at least 1.932 licensees are small busincsses 

I30 Local M u l r i p o i n /  D i s ~ r . / h u l i o n  Senwe Local Multipoint Distribution Service 
(LMDS) is a fixed broadband point-to-multipoint microwave service that provides for two-way 
video telecommunications ” The auction of the 1,030 Local Multipoint Distribution Service 
(LMDS) licenses began on February 18, 1998 and closed oii March 25, 1998. The Commission 
eslablished a sinall business size standard for LMDS licenses as an entity that has average gross 
revenues of less than $40 million iii  the three previous calendar years ’” An additional small 
business S I L C  standard for “very small business” was added as an entity that, together with its 
affiliates. has average gross revenues of not more than $ 1  5 million for the preceding three 
calendar years ”’ The SBA has approved these small business size standards in the context of 
LMDS auctions There were 93 winning bidders that qualilicd as small entities in the LMDS 
auctions A total of 93 small and very small business bidders won approximately 277 A Block 
licenses and 387 B Block licenses On March 27, 1999, the Commission re-auctioned 161 
licenses, there were 40 winning biddcrs. Based on this information, we conclude that the 
iiumber of small LMDS licenses consists of the 93 winning bidders i n  the first auction and the 
40 winning bidders in the re-auction. for a total of 133 sinall entity LMDS providers. 

. . ~  

13 I 218-219 MH; Service The first auction of  2 18-7 I O  MHz spectrum resulted in 
I70 entities winning licenses for 594 Metropolitan Siatistical .Area licenses Ofthe 594 licenses, 
557 were won by entities qualifying as a small business For thal auction, the small business size 
standard was an entity that, together with its affiliates, has no niorc than a $6 million net worth 
and, after federal income taxes (excluding any carry over losscs). has no more than $2 million in 

aimual profits each year for the previous two years ”“ In the 2/X-.?lY MHz Reporl and Order 
and Memovandum Opiniori and Order, we established a small business size standard for a “small 
business” as an entity that, together with its affiliates and persons or entities that hold interests in 
sucli an entity and their affiliates, has average annual gross revenues not to exceed $15 million 

.___ 

In  addition, the term “small eniitv” within SBREFA applies to small organizations (nonprofits) and to small .,I,, 

govcmmental ~urisdictions (cities. counties. towm. townships. \.Illages school districts, and special districts with 
populations of less than 50,000) 5 U S C 66 601(4)-(6) We do nor collrc~ annual rel’enue data on ITFS IIcensees 

” ’  See Rulemaking to Amend Parrs 1. 2 21. and 25 of ihe Commiuion ‘ 5  Rides IO Redesignate the 27 5-29 5 GHz 
Frequencj’ Bond, lo Reallocore the 29 5-30 0 GHz FrequencjJ Band. ond ru Esrahluh Rules and Policresfor Local 
Mulripnrnt Disirzbuiion Service urmd for Fixed Sutdli te Services. CC Docker No 92-297, Second Repori and Order, 
12 FCC Rcd 12545 (1997) 

... 

’I8 I d  

See id 

See Letter to Dan Phythyon, Chief, Wireless Telecommunications Bureau, FCC, from Alda Alvarez, 

l i 9  

1411 

.4dmnistrator, SBA (Jan 6 ,  1996) 

3 4 ,  lmplemenrolron ofSecllun 3096) oj ihe  Communrcalion, Arr - Comperriive Bidding, PP Docket No 93-253. 
Fourth Repon and Order, 59 FR 24947 (May 13, 1994) 
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for the preceding three years ’” A “very small business” is defined as an entity that, together 
with its affiliates and persons or cntities that hold interests I n  such an entity and its affiliates, has 
a w a g e  annual gross revenues not lo exceed $3 million for the preceding three years.”’ The 
SBA has approved these size standards ’*‘ We cannot estimate, however, the number of licenses 
that will be won by entities qualifying as small or very small businesses under our rules in future 
auctions of21 8-219 MHz spectrum 

132 27.1 GHz ~ Iiicrrnrheiir Licensees This analysis may affect incumbent licensees 
who were relocated to the 24 GH7 band from the I8 GHz band, and applicants who wish to 
provide services in the 24 GHz band The applicable SBA small business size standard is that of 
“Cellular and Other Wireless Telecommunications” companies This category provides that such 
a company is small if i t  employs no more than 1,500 persons.’” According to Census Bureau 
data for 1997. there were 977 firms i n  this category that operated for the entire year ’“ Of this 
total, 965 firms had employment o f  999 or fewer employees, and an additional 12 firms had 
employment of 1 .000 employees or more.’” Thus, under this size standard, the great majority of 
f i r m s  can he considered small These broader census data notwithstanding, we believe that there 
are only two licensees in the 24 GHz band that were relocated from the 18 GHz band, Tel~gent’~* 
and TRW, Inc It is our understanding that Teligenl and its related companies have less than 
1.500 employees, though this may change in the future TRW is not a small entity. Thus, only 
one incumbenl licensee in the 24 GHI band IS a small business entity 

133 24 GHz - Fzrrure Licensees With respect to new applicants in the 24 GHr band, 
the small business size standard for “small business” is an entity that, together with controlling 
interests and affiliates, has average annual gross revenues for the three preceding years not in 

excess oP$15 mi111on.“~ “Very small business” in the 24 GHz band is an entity thal, together 
with controlling interests and affiliates, has average gross revenues not exceeding $3  million for 

‘‘I ,A,,ienrImciil b( Prirr Y j  o/ rhe Commi\~ ior i ’s  Ruies lo Piovide Rrguhlory Flexrbrhq 111 Ihe 218-219 MHz Senace, 
M ‘I Docket ho ‘98- 169, Repon aiid Order and Memorandum Opinion and Order, 64 FR 59656 (Nov 3, 1999) 

Id 

See Letter to Daniel B Phythyon, Chef,  Wireless Telecommunications Bureau, Federal Communications 144 

Comrmssion. from Aida Alvarer, Administrator, Small Business Admnistrat~on (Jan 6, 1998) 

’” 1 3 C F R  9 I 2 1  2OI,NAICScode513322(changedto517212 inOctober2002) 

U S Census Bureau, 1997 Econormc Census, Subject Series Information, “Employment Size of Firms Subject w. 

to Federal Income Tax 

’‘ I[/. The census data do not provide a more precise estimate of the number of firms that have employment of 
1.500 01 fewer employees, the largest category provided IS “Firms wlth 1,000 employees or more.” 

’“ Tellgent acquired the DEMS licenses of FmlMark, the only licensee other than TRW in the 24 GHz band whose 
license has been modified to require relocation to the 24 GHz band 

1997,” Table 5 ,  NAICS code 51 3322 (issued Oct 2000) 
. _  

149 Amendment& IO Parrs 1. 2, 87 and IUI offhe Commission 3 Rules ro License FixedSemices or 24 GHz, 
WT Docket No 09.327, Repon and Order, 15 FCC Rcd 16934, 16967 (2000), see also 47 C F R $ 101 538(a)(2) 
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,~ the preceding three years.”” The SBA has approved these small business size standards.;” 
‘These size standards will apply to the fulure auction, ifheld. 

4. Description of Projected Reporting, Recordkeeping, and Other 
Compliance Requirements 

134 The Order permits rate-or-return camers acquiring price cap lines to return those 
lines Lo rate-of-return regulation wiiliout seeking a waiver As a result, the administrative costs 
of seeking a waiver are avoided ’” 

135. The Order also pernilts rate-of-return carriers to deaverage geographically their 
rates for transport and special access services within a study area ”’ While rate-of-return camers 
must definc the scope of zones, the requirement that they be approved in advance is eliminated.’s4 
The carrier is now required to demonstrate that each zone, except the highest-cost zone, accounts 
for at least 15 percent of its revenues from services i n  the study area,’li and must demonstrate 
that rates reflect cost charactenstics associated with the selected  zone^.'^' 

130 Merging LTS into ICLS will promote administrative simplicity by eliminating a 
duplicati\.e support mechanism withoul affecting the amount of universal service support 
received by small enlilies or negatively affecting carriers that choose to participate in the NECA 
common line pool ’” 

5. Steps Taken To Minimize Significant Economic Impact on Small 
Entities, and Significant Alternatives Considered 

137 The Commission has sought to minimlze significan~ economic impacts on small 
entities, including small telephone companies, in revising the access and universal service rules 
in this Order The Commission’s approach is tailored to the specific challenges faced by small 
local telephone companies, many of which sewe rural and high-cost areas. 

’lo Amendmenrs to Parr, 1, 2, 87 and 101 ofrhe Commission 3 Rules IO License Fixed Services at 24 GHr, 
WT Docket N o  99.327, Report and Order, 15 FCC Rcd at 16967, see also 47 C F R 5 101 538(a)( 1) 

See Letter IO Margaret W Wiener, Deputy Chief, Auctions and Industry Analysls Division, Wireless J51 

Telecommunications Bureau, FCC, from Gary M Jackson, Assistant Adnumstrator, SBA (July 28, 2000) 

See supra $111 A 2 

See supra 5 111 B 2 a 

152 

’j’ 

’j4 Id 

’jj I d  

’ 5 h  Ill 

See supra p 111 C 2 357 
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I38 The Commission considered whether to eliminate completely the “all-or-nothing” 
rule, but dccicied only to came out an exception for rate-of-return camers that wish to return the 
acquired price cap lines to ratc-of-return regulation This eliminates the need for a waiver before 
such acquisitions can be returncd lo rate-of-return regulation. thereby reducing transaction costs 
and lincertaintv for small. typically rural carriers seeking to acquire lines from price cap carriers 
We continue to explore further modifications to the all-or-nothing rule within the larger context 
of incentive regulation for rate-of-return carriers in the SecondFur-lher Noirce 

139 The Order permits rate-of-return carriers to geographically deaverage their rates 
for special acccss and transport services The Commission gives rate-of-return carriers 
significant lati~udc to define pncing zones as they wish, subject to the limitation that each zone, 
except the highest-cost zone, must account for at least 15 percent of the ratc-of-return carner’s 
transport and special access revenues i n  the study area This requirement ensures that any lower 
rates resulting froin deaveraging are enjoyed by a range of customers, rather than being focused 
on only a few customers in a way that might evade our prohibition on contract pncing by rate-of- 
return carriers The Order continues to require rate-of-return carriers to have a tariffed cross- 
connect element in order to geographically deaverage rates, thereby ensuring that transport 
competitors, iricluding small entities, can interconnect with the rate-of-retun) carrier’s access 
network when i t  deaverages its special access and transport rates In  reaching th is  decision, the 
Commission ctmsidered and rejected claims by IXCs [hat immediate geographic deaveraging 
would lead to predatory pricing by rate-of-return carriers and that further dcaveraging should 
result only in price decreases.1i8 The Order determines that permitting rate-of-rerum carners to 
deavcrage the rates for special access and transport services enhances the efficiency o f  the 
market for those services by allowing prices to be tailored more easily and accurately to reflect 
costs and, therefore, facilitates competition in both higher and lower cost areas Rate-of-return 
carriers must provide cost support establishing that the deaveraged rates are cosi-based, thereby 
ensunng that smaller, more vulnerable carriers are safeguarded from any such predatory pricing 

140 The Order also permits geographic deaveraging of rates for special access and 
transport services within the NECA pooling process. As a result, smaller rate-of-return carners 
may be able to realize increased pncing flexibility through the NECA traffic-sensitive pool. 
Such increased pricing flexibility might not have been possible if they were required to file their 
own tanffs 

141 The Order declines to relax the existing competitive triggers for volume and term 
discounts for transport services, as many rate-of-rerum camers urged The Commission was 
concerned that the premature grant of such discount authonty would permit a rate-of-return 
carrier to lock up large customers by offenng them volume and term discounts at or below 
cost ’” Such discounts would potentially foreclose competition for smaller customers because 
large customers may create the inducement for potential competitors to invest i n  facilities which, 
once put into service, can be used to serve adjacent smaller Accordingly, the 

See sirprti 5 111 B 2 a 158 

See supr-u 4 111 B 2 b 119 
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Commission refuses to adopt less restrictive competitive triggers that would have more readily 
facilitated volume and term discounts, because such new triggers would not have ensured the 
presence o r a  competitor that would operate to prevent harm to smaller entities. 

142. The Order also declines to permit rate-of-return carners to offer services pursuant 
10 individual customer contracts, as many rate-of-return carriers urged Such an ability to 
combine various elements or  parts of elements, the Commission notes, would allow rate-of- 
return carriers to set non-cost-based pnces i n  order to prevent entrants from providing service to 
the largest customers in their service areas. thereby precluding further competition for smaller 
ctislomers i n  their service areas as well 

143. The Order merges LTS into the ICLS mechanism. This will simplify the 
administration o f  common line support measures, while ensunng both that no individual carrier 
will fail to recover its common line rcvenue requirement,j6' and that overall support will not be 
reduced as existing rules operate to automatically increase ICLS by an amount to match any 
LTS reduction."' Accordingly, the concerns of small entities over the elimination of LTS are 
fully addressed by the new ICLS mechanism In reaching this conclusion, the Commission 
considered and rejected NECA's argument that the elirnlnatlon of LTS will destabilize the 
NECA pool The Order concludes that although many, if not most, carners will continue 
participating in  the common line pool, the benefits ofpooling do not warrant the continued use 
of universal service support as a way to induce carriers to participate in  the pool if they are not 
otherwise inclined to do so 

6. Report to Congress 

The Commission will send a copy of this Order, includmg this FRFA, in  a report 144 
to be sent to Congress pursuant to the Congressional Review Act.IM In addition, the Commission 
will send a copy of this Order, including this FRFA, to the Chief Counsel for Advocacy of the 
Small Business Admimstratlon A copy of this Order and FRFA (or summaries thereof) will also 
be published in the Federal Register "j 

D. 

145 

Initial Regulatory Flexibility Act Analysis 

The Regulatory Flexibility Act of 1980, as amended (RFA), 166 requires that 
an initial regulatory flexibility analysis be prepared for notice-and-comment rule making 

ib' 

j6' 

j'' Id 

"' S e e 5 U S C  $801(a)(l)(A) 
36' 

See supra $ 111 B 2 c 

See supra 5 111 C 2 

See 5 U S C 9 604(b) 

See 5 U S C 0 603 The W A ,  see 5 U S C § 601 er seq , has been amended by the Small Business Regulatory 366 

Enforcement Fairness Act of 1996 (SBREFA), Pub L No 104-121, Title 11, 1 IO Stat. 857 (1996) 
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proceedings, unless the agency certifies that “the rule will not, if promulgated, have a significant 
econoniic impact on a substantial number of small entities ’’iO’ The RFA generally defines 
the term “small entity” as having the same meaning as the terms “small business,” “small 
oi-ganisation,” and “small governmental jurisdiction ””’ In addition, the term “small business” 
has thc same meaning as the term “sniall business coiicern” under the Small Business Act.’6’ 
A “small business concern’’ is one which ( 1 )  is independently owned and operated; (2) is not 
tlominanl iii i t s  field ofoperation, and (3)  satisfies any additional critena established by 
the SBA.’-“ 

I46 As required by the RFA, the Commission has prepared this IRFA of the possible 
significant economic impact on a substantial number of small entities by the policies and rules 
proposed in this Second Furfher Nolice Written public comments are requested on this R F A .  
Comments must be identified as responses to the IRFA and must be filed by the deadlines for 
comments on the Second Further Noiire provided in  paragraph 158 ofthe item 

1 .  

The Commission coiitinucs to explore means of providing incentives for smaller 
telephone companies to become more efficient and innovatlve in ways that benefit both rate-of- 
rcturn carriers and their customers The Second Furriier Nolice seeks additional comment on 
two alternative incentive regulation proposals for all rate-of-return camers, and on the closely 
related all-or-nothing rule 

Need for, and Objectives of, the Proposed Rules 

147 

148. The alternative incentive regulation plans were filed by CenturyTel (the 

The CenturyTel Plan proposes to lower traffic-sensitive charges, according to 
CenturyTel Plan) and by ALLTEL, Madison River and TDS (the Rate-of-Return Carner Tariff 
Option) 
participation on a study area-by-study area basis, to target rates based on specific average traffic- 
sensitive target rates determined by line density The CenturyTel Plan would apply an X-Factor 
equal to GDP-PI The CenturyTel Plan would converr universal service support to per-line 
amounts, with ICLS and LSS being frozen for the five-year duration of the proposed plan and 
high-cost loop support being frozen subject to adjustment for GDP-CPI. Finally, CenturyTel 
proposes that carriers should be allowed to take certain study areas out of the NECA pools and 
into alternative regulation, while leaving other study areas in the pools, subject to rate-of-return 
regulation The Rate-of-Return Carrier Tariff Option would allow all rate-of-return camers (not 

_ ~ -  
16- 

”* 
5 U S C 5 605(b) 

5 U S C 6 601(6) 

5 U S C 5 601(3) (incorporating by reference the definit~on of“smal1 busmess concem”~n the Small Business 
Act, 5 U S  C 5 632) Pursuant to 5 U S  C p 601(3), the statutory definition o f a  small business applles “unless an 
agency, after consultation with the Office of Advocacy of the  Small Business Admoisi~ation and afler opportunity 

agency and publishes such detinihon(s) In the Federal Register ” 

”“ I 5 C S C  $ 6 3 2  

169 

for public comment, establishes one or more definitions of such term which are appropriate to the activities ofthe 

”’ See r u p ~ u  p I V  A 2 
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just those sening 50,000 or fewer lines) to elect to adopt a revised section 61.39 approach under 
which they would file access tariffs cvery two years based on the previous two years’ historical 
cost and demand data. The Rate-of-Return Carrier Tariff Option would provide a participating 
company with a per-line ICLS based on two years of historical data Finally, both plans would 
inake participation in the alternative regulation plan optional, and would allow election by 
study area. 

I 49  The Second Furdief Nulice tentatively concludes that any alternative regulation 
plan that thc Commission may adopt should he optional on the pad  of the rate-of-return carrier. 
with participation through election on a study area hasis ’” Additionally. such participation 
should be available only to holding company groups in  which 211 non-average schedule 
companies file their own cost-based tariffs Among the issues on which the Second Further 
Nome seeks comment are whether the two plans w i l l  produce rates that arejust and reasonable 
and not unreasonably discriminatory for all entities, including small entities The Second 
Furd7w Nonce also asks whether the CenturyTel Plan should contain a productivity factor other 
than GDP-PI, whether a G-factor should he used as an alternative approach to an X-factor, and 
whether i t  should bc based on historical data or on projections Tor the next tariff period. In 
addition. the Sccond Further Notice asks about the effect each plan will have on rate-of-return 
camers’ investment and maintenance of their exchange access facilities. whether service quality 
will he degraded. and whether the universal service fund will hc increased 

I50 The Second Furrher NOIKC also tentatively concludes that existing accounting and 
rcgulatory processes should equip parties and the Commission to detect cost-shifting by the ratc- 
of-rcturn carriers that file cost-bascd access tanffs Nonethcless. the Commission asks 
commenters to identify the ways that a rate-of-return carrier could shift costs from a study area 
clecting an alternative regulation plan to a study area subject to rate-of-return regulation The 
Commission also asks commenters to identify what additional reporting or regulatory procedures 
would help detect and prevent such cost shifting The S e c o d  Further Notice tentatively 
concludes that the rules should be amended to indicate that ncu carriers or camer study areas 
may not elect the CALLS”’ plan because it was not deslgned to he open to new carriers or study 
areas Finally, i t  also tentatively concludes that the option to elect altematlve regulation on a 
study area basis, if adopted, should also be available when carriers under different regulatory 
plans come together by merger or acquisition 

2. Legal Basis 

This rulemaking action is supported by sections 4(i), 4Q), 201-205,254, and 403 1 5 1  
of the Communications Act of 1934. as amended.”‘ 

See supru 4 IV A.3 

See supru para 72 

17: 

‘3li 

’14 47 ti S C $9 154(1), 1540). 201-205.254 and 403 
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3. Description and Estimate of the Number of Small Entities to Which 
the Notice will Apply 

152 
iaricty of entiries This IRFA polentially will affect the same entities discussed above in the 
FRFA, and w e  incorporate the descriptions of those entities by reference 

The Commission's action in this Second Firrfher Noire could affect a wide 

4. Description of Projected Reporting, Recordkeeping, and Other 
Compliance Requirements 

I53 The Second Furrher Norice explores options for developing an alternative 
regulatory structure that mould be availahle to those rate-or-return camers electing i t .  It 
considers the widcly varying operating circumslances of rate-of-return carriers, the Implications 
ol'conipetitive and intrastate regulatory conditions 011 the options available, and the need to 
Iacilitate and ensure the deployment of advanced services in rural America If adopted, 
alternative regulation may require additional recordkeeping. For example, dunng CenturyTel's 
five-year plan line density averages would have to be reported in order to assess applicable ATS 
target rates ' I -  Furthermore, under the Rate-of-Return Carner Tanff Option, electing rate-of- 
retum carriers would fife tariffs for a two-year period. with rates based on historical costs and 
demand i7'' The Second Firrfher Norwe also addresses the continued need for the Commission's 
all-or-nothing rule, seeking comment on whether repeal or modification of the all-or-nothing rule 
could involvc additional rcpofling or regulalory procedures to prevent cost shifting j7' 

.- 

5. Steps Taken To Minimize Significant Economic Impact on Small 
Entities, and Significant Alternatives Considered 

154 The RFA requires an agency lo  describe any significant alternatives that it has 
considered in reaching its proposed approach, which may include the following four alternatives 
(among others) (1) the establishment of diffenng compliance or reporting requirements or 
timetables that take into account the resources available to small entities; (2) the clanfication, 
consolidation, or simplification or compliance or reponing requirements under the rule for small 
entities, (3) the use ofperformance, rather than design, standards; and (4) an exemption from 
coverage of the rule, or any part thereof, for small entities "' 

155. The two alternative incentive regulation proposals in the Second Furrher Norice 
could have varyng positive or negative impacts on small rate-of-return camers. The proposals 
involve elective options, so that a small entity should be able to assess the potential impacts as 
part of its decision-making process. Nonetheless, public comments are welcomed on my 
modifications to the proposals contained in the Second Further Norice that would reduce 

''' See jupro 9 V A 2 

' l o  See id 

Sea supin 6 1V.A 3 

5 U S C 4 603(c)(l)-(c)(4) 

31- 
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potential adversc impacts on small entities Specifically, suggestions are sought on different 
compliancc or rcporling requirements that would take into account the resources of small 
entities, and clarification, consolidation. or simplification ofcompliance and reporting 
rcquiremenls Tor small entities that would he Subject to the rules What are the relative merits 
between applying an X-factor. based on GDP-PI or some other productivity factor, and a G- 
factor, based on growth. as they relate to small entities under the CenturyTel Plan? How can we 
cnsure thal adequate in~’estment and senjice quality levels are maintained? How would the 
adoption of an incentive regulation plan affect small camers, and how would a low-end 
adjustment affect such plan’ How would the adoption of either alternative regulation plan affect 
universal senice? If  we should repeal or modify our all-or-nothing rule, how can we prevent the 
danger of cost shifting for small carriers? How would thc proposals impact NECA pooling from 
thc perspective of small carriers? Comments should be supported by specific economic analysis 

6. Federal Rules That May Duplicate, Overlap, or Conflict With the 
Proposed Rules 

156 None 

7. 

The Commission will send a copy of the Secund Further Nulice, including this 

Report to the Small Business Administration 

I57 
IRFA, lo the Chief Counsel for Advocacy ofthe Small Business Administration (SBA).”’ 
In  addition, the Second Further Norzce and IRFA (or summanes thereof) will be pubhshed in the 
Federal Register ”” 

E. 

158 

Filing of Comments and Reply Comments 

Pursuant to Sections 1 415 and 1 419 of the Commission’s rules, 47 C.F.R. 
$4  1 415, 1.419, interested parries may file comments on or before 30 days and reply comments 
on or before 45 days of publication of this Second Furrher Nonce in the Federal Register. 
Comments may be filed using the Commission’s Electronic Comment Filing System (ECFS) or 
by filing paper copies Comments tiled through the ECFS can be sent as an electronic tile via 
the lnternet to <http.//www fcc.gov/cgb/ecfs>. Generally, only one copy of an electronic 
submission must be filed. If multiple docket or rulemaking numbers appear in the caption of this 
proceeding, however, commenters must transmit one electronic copy of the comments to each 
docket or rulemaking number referenced in the caption. In completing the transmittal screen, 
commenters should include their full name, U.S Postal Service mailing address, and the 
applicable docket or rulemaking number. Parties may also submit an electronic comment by 
Internet e-mail. To get filing instructions for e-mail comments, commenters should send an e- 
mail to <ecfs@fcc.gov>, and should include the following words in the body of the message: 
“get form cyour e-mail address>.” A sample form and directions will be sent in reply. 

”” 
.~ 

See 5 U S C g 603(a) 

i 8 l l  ,d 

38 I See Elrctronic Filing ofDocumenis in Rulmuklng Proceedings, 63 Fed Reg. 24121 (1998). 
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Comnicnters also may obtain a copy of the ASCII Electronic Transmittal Form (FORM-ET) at 
<:http:llwwu k c  gov/e-file/email h tmb 

159 Parties who choose to file by paper must file an original and four copies of each 
filing. If more than one docket or rulemaking number appear in the caption of this proceeding, 
commenters must submit two additional copies for each additional docket or rulemaking number 

160 Filings can be sent by hand or messenger delivery, by commercial overnight 
courier. or by lirst-class or overnight U.S Postal Service mail (although we continue to 
experience delays in receiving U S .  Postal Service mail) Tbe Commission’s contractor, Natek, 
lnc , will rcccive hand-dclivcred or messcnger-delivered paper filings for the Commission’s 
Secretary at 236 Massachusetts Avcnue, N .E  , Suite 110, Washington, D C 20002 

The filing hours at this location are 8 00 a m .  to 7:OO p.m 
All hand deliveries must be held together with rubber bands or fasteners. 
Any envelopes must be disposed ofbefore entering the building 
Commercial overnight mail (other than U S. Postal Service Express Mail and Priority 
Mail) niiisl be sent to 9300 East Hampton Drive, Capitol Heights, MD 20743. 
All filings must he addressed to the Commission’s Secretary, Office o f  the Secretary, 
Federal Communications Commission 

161 Regardless of whether parties choose to file electronically or by paper, parties 
should also fil t :  one copy of any documents filed in this docket with the Commission’s copy 
contractor, Qualex International, Portals 11,445 12th Street, S W , Washington, DC 20554 
(tclephonc 202-863-2893, facsimile 202-863-2898) or via e-mail at <qualexint@aol.com>. 
In addition, ons copy of each submission must be filed with the Chief, Pricing Policy Division, 
445 12th Street, S W., Washington, DC 20554 Documents filed in this proceeding will be 
available for public inspection during regular business hours in the Commission’s Reference 
Information Center, 445 12th Street, S W., Washington, DC 20554, and will be placed on the 
Commission’s Internet site For further information, contact Douglas Slotten at (202) 418-1572, 
or Ted Burmeister at (202) 418-7389 

162 Written comments by the public on the proposed and/or modified information 
collections are due on the same day as comments on the Second Further Nofice, I e ,  on or before 
30 days after publication of the Second Furlher Notzce in the Federal Register. Wntten 
comments must be submitted by OMB on the proposed andor modified information collections 
on or before 60 days after publication of the Second Further Notrce in the Federal Register. 
In addition to filing comments with the Secretary, a copy of any comments on the information 
collections contained herein should be submitted to Judith B. Herman, Federal Communications 
Commission, 445 12th Street, S.W , Washington, DC 20554, or via the Internet to 
<jbherman@fcc gov>, and to Jeanette Thornton, OMB Desk Officer, Room 10236 NEOB, 
725 17th Street, N W , Washington, DC 20503, or via the Internet to 
<JThornto@o~ib.eop.gov>. 

I63 4ccessible formats (computer diskettes, large pnnt, audio recording and Braille) 
are available to persons with disabilities by contacting the Consumer & Governmental Affairs 
Bureau, at (202) 41 8-0531, TTY (202) 418-7365, or at <fcc504@fcc.gov>. 
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VI. ORDERING CLAUSES 

I64 Accordingly, IT 1s ORDERED, that, pursuanl to the authority contained in 
sections 4(i), 4u),  201-205, 254, and 403 of the Communications Act of 1934, as amended, 
47 U S.C $ 4  154(i), 1540). 201-205, 254. and 403, this Report and Order IS ADOPTED 

165 IT 1s FURTHER ORDERED that Parts 54, 61, and 69 ofthe Commission’s rules, 
47 C F.R. Parts 54,61, and 69, ARE AMENDED as set forth in  Appendix A hereto, effective 
3 0  days after their publication in the Federal Register The collections of information contained 
within are contingent upon approval by the Office of Management and Budget 

166 IT IS FURTHER ORDERED that the Commission’s Consumer and 
Govemniental Affairs Bureau, Reference Information Center, SHALL SEND a copy of this 
Order, including the Final Regulatory Flexibility Analysis, to the Chief Counscl for Advocacy of 
the Small Business Administration 

167 IT IS FURTHER ORDERED thal, pursuant to the authority contained in sections 
4(i), 30), 201-205,254, and 403 ofthe Communications Act of 1934, as amended, 47 U.S.C. 

IS ADOPTED 
134(1), I540), 201-205, 254, and 403, this Second Furdier Nolrcc of Pi-oposetl Rulemukrng 

168 IT IS FURTHER ORDERED that the Commission’s Consumer and 
Governmental Affairs Bureau, Reference Information Center, SHALL SEND a copy of thls 
Secotzd Furzher Nonce ofProposed Rulemcrkrng, including the Initial Regulatory Flexibility 
Analvsis, to the Chief Counsel for Advocacy of the Small Business Administration. 

FEDERAL COMMUNICATIONS COMMISSION 

Marlene H Dortch 
Secretary 
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